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JURISDICTION OF THE APPELLATE COURT
On June 28, 2004, the trial court entered its Ruling and Order denying
defendants-appellants' Motion to Compel Arbitration. On July 16, 2004, defendantsappellants filed a Notice of Appeal from the trial court's Ruling and Order. This
appeal is made as of right pursuant to Utah Code Ann. § 78-3 la-129, and its
predecessor section 78-3 la-19 (1998), from the trial court's denial of a motion to
compel arbitration.
The Utah Supreme Court has original appellate jurisdiction over this appeal
pursuant to Utah Code Ann. § 78-2-2(3)(j) because this appeal involves the review of
an order of a trial court over which the Utah Court of Appeals does not have original
jurisdiction. This Court has jurisdiction because this is a case transferred to this Court
from the Supreme Court pursuant to Utah Code Ann. § 78-2a-3(2)(j).
ISSUES PRESENTED
Issue no. 1: Does a delay in filing a motion to compel arbitration constitute a
waiver of the contractual right to arbitration when the defendants invoked their right
to arbitration by asserting that right at the first opportunity in their answer, and on
subsequent occasions, prior to filing a motion to compel arbitration?
Issue no. 2: Does a plaintiff suffer prejudice when the plaintiff pursues
discovery after receiving written notice of the defendants' intention to invoke its
contractual right to arbitration?
Standard of Review: For both of these issues, determining whether a trial court
correctly decided that a party waived its contractual right to arbitration "presents
1

mixed questions of law and fact: whether the trial court employed the proper standard
of waiver presents a legal question which is reviewed for correctness, but the actions
or events allegedly supporting waiver are factual in nature and should be reviewed as
factual determinations, to which we give a district court deference." Central Florida
Invs. v. Parkwest Assocs., 2002 UT 3, 1f 20, 40 P.3d 599 (quotations omitted).
Determinative or applicable cases, statutes, and rules are: Central Florida Invs.
v. Parkwest Assocs., 2002 UT 3, 40 P.3d 599; Chandler v. Blue Cross Blue Shield,
833 P.2d 356 (Utah 1992); The Utah Arbitration Act, Utah Code Ann. §§ 78-3 la-1 et
seq. (1998).
CITATION TO THE RECORD SHOWING THAT THE ISSUES WERE
PRESERVED IN THE TRIAL COURT
This issue was properly raised in defendants-appellants' Answer filed on May
30, 2002 (R. 34), again in defendants-appellants' Answer to Amended Complaint
filed on July 28, 2003 (R. 360), and again in the Motion to Compel Arbitration filed
on May 4, 2004. R. 677-679, 680-685, 784-817, Transcript of Oral Arguments on
Motion to Compel Arbitration held on June 14, 2004 ("Tr."), R. 1162. The trial court
ruled on defendants-appellants' Motion to Compel Arbitration in a written opinion.
R. 777-783 (Ruling and Order on defendants-appellants' Motion to Compel
Arbitration).

A STATUTE OF CENTRAL IMPORTANCE
TO THIS APPEAL
Utah Code Ann. § 78-3 la-131 provides that "an arbitration agreement made
before May 6, 2002 shall be governed by the arbitration act in force on the date the
2

agreement was signed." The arbitration agreement at issue in this case was signed on
February 6, 1998. R. 3 & 20 (Complaint, ^ 12 & Ex. A) & R. 25 (Answer, t 12). The
following two provisions from the Utah Arbitration Act that was in force on February
6, 1998, are central to this appeal:
Utah Code Ann. § 78-3 la-3 (1998)
A written agreement to submit an existing or future
controversy to arbitration is valid, enforceable, and
irrevocable, expect upon grounds existing at law or equity
to set aide the agreement, or when fraud is alleged as
provided in the Utah Rules of Civil Procedure.
And,
Utah Code Ann. § 78-31a-4(l) (1998)
(1)
The court, upon motion of any party
showing the existence of an arbitration agreement, shall
order the parties to arbitrate. If an issue is raised
concerning the existence of an arbitration agreement or
the scope of the matters covered by the agreement, the
court shall determine those issues and order or deny
arbitration accordingly.

STATEMENT OF T H E CASE
On February 6, 1998, the parties entered into a contract that contains an
unambiguous arbitration provision: "The parties hereby agree to waive trial by jury
or by judge and resolve any dispute arising between the parties with the respect to
matters set forth in this Exclusivity Agreement by arbitration according to the rules
then in effect of the American Arbitration Association."
On April 23, 2002, plaintiff filed this lawsuit asserting claims against the
defendants that are subject to arbitration pursuant to the parties' contract. On three
3

separate occasions in the trial court, beginning with defendants' first appearance when
it answered, defendants put both the trial court and the plaintiff on notice that
plaintiffs claims are subject to mandatory binding arbitration. In addition to asserting
their right to arbitration, defendants participated in the litigation by: filing two
motions to dismiss fraud claims that were not plead with particularity, responding to
plaintiffs written discovery (only after the trial court granted plaintiffs motion to
compel discovery responses following an eight month delay and imposed monetary
sanctions), taking two depositions, and propounding written discovery requests. On
May 24, 2004, defendants filed a motion to compel plaintiff to submit its claims to
mandatory binding arbitration. The trial court denied defendants' motion, ruling that
defendants had waived their right to compel arbitration and that plaintiff would be
prejudiced if it were compelled to participate in arbitration.
This appeal seeks review of the trial court's denial of defendants' motion to
compel arbitration.
STATEMENT OF FACTS
The following is a statement of the facts relevant to the issues presented for
review. The facts considered by the trial court below constitute the entire procedural
history of this matter as found in the court record. This procedural history was not
disputed below:
The Arbitration Provision of the Parties' Contract
1.

On February 6, 1998, plaintiff-appellee Smile, Inc. Asia Pte. Ltd.

(referred to herein as "Smile Asia") entered into a contract with defendant-appellant
4

BriteSmile Management, Inc. R. 3 (Complaint, ^ 12); R. 25 (Answer, ^ 12); R. 97
(Amended Complaint, ^f 12); R. 350 (Answer to Amended Complaint, ^ 12). The
contract provided:
Arbitration: The parties hereby agree to waive trial by
jury or by judge and resolve any dispute arising between
the parties with the respect to matters set forth in this
Exclusivity Agreement by arbitration according to the
rules then in effect of the American Arbitration
Association. Each party to the dispute shall be entitled to
select one independent arbitrator. Those arbitrators
selected shall than [sic] select another independent
arbitrator to hear the dispute. The decision of such
independent arbitrator shall be final and no trial de novo
shall be permitted. A judgment upon the award may be
entered in any court having jurisdiction over the parties.
BriteSmile Distributor Agreement, ^f 14(a) (R. 20).
2.

Smile Asia alleges that both defendants are jointly responsible for all

contractual obligations under this agreement. E.g., R. 5 & 7 (Complaint, ^ 24, 25,
33,&34).
Smile Asia Commences Litigation and
BriteSmile Invokes Its Right to Arbitration
3.

On April 23, 2002, Smile Asia filed this lawsuit asserting claims against

defendants BriteSmile Management, Inc. and BriteSmile, Inc. (collectively,
"BriteSmile") for breach of contract, fraudulent inducement in the formation of the
contract, breach of the duty of good faith and fair dealing in the perfomiance of the
contract, civil conspiracy, conversion, unjust enrichment, tortuous interference with
contractual and economic relations, constructive trust, and fraudulent transfer. R. 122, & R . 95-120.
5

4.

On May 30, 2002, BriteSmile answered the complaint and raised as a

defense the fact that this dispute is subject to mandatory binding arbitration pursuant
to paragraph 14(d) of the contract as required by the Utah Arbitration Act. R. 34
(Answer, Eighteenth Defense, p. 12.)
5.

On July 28, 2003, BriteSmile filed an Answer to Amended Complaint

and again reiterated that Smile Asia's claims are subject to mandatory binding
arbitration pursuant to paragraph 14(d) of the parties' contract as required by the Utah
Arbitration Act. R. 360 (Answer to Amended Complaint, Eighteenth Defense, p. 13).
6.

Smile Asia would not voluntarily submit to arbitration.

7.

On May 24, 2004, BriteSmile filed a motion to compel Smile Asia to

submit to mandatory binding arbitration. R. 677-685,
8.

On June 28, 2004, the trial court filed its Ruling and Order denying

BriteSmile's Motion to Compel Arbitration. R. 777-783 (a copy of this Ruling and
Order is attached to the Addendum).
Summary of the Procedural History that Occurred Before
BriteSmile Filed its Motion to Compel Arbitration
9.

On May 30, 2002, at the same time BriteSmile answered and raised as a

defense the fact that this dispute is subject to mandatory binding (R. 34), BriteSmile
moved to dismiss Smile Asia's fraud claim for failure to plead fraud with particularity
and its claim for unjust enrichment. R. 39-49.
10.

On July 11, 2002, Smile Asia served discovery requests, but BriteSmile

resisted answering this discovery for almost one year. R. 177-206; R. 1162, Tr. page
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5, lines 2-4 & 11-12; R. 1162, Tr. page 80, lines 16-24. BriteSmile served its own set
of written discovery requests on Smile Asia on July 5, 2002. R. 74-75.
11.

On September 4, 2002, the trial court granted BriteSmile's motion to

dismiss in part, and granted Smile Asia leave to re-plead its fraud claim. R. 94.
12.

On October 4, 2002, Smile Asia filed an Amended Complaint. R. 95-

13.

On October 25, 2002, BriteSmile renewed its motion to dismiss Smile

120.

Asia's fraud claim for failure to plead fraud with particularity. R. 121-129.
14.

On April 31, 2003, Smile Asia filed a motion to compel BriteSmile to

respond to the outstanding written discovery requests that had been served on July 11,
2002, and that BriteSmile had resisted answering for more than eight months. R. 177206; R. 1162, Tr. page 5, lines 2-4 & 11-12; R. 1162, Tr. page 80, lines 16-24.
15.

On June 11, 2003, the trial court granted Smile Asia's motion to compel

BriteSmile to respond to discovery, and ordered BriteSmile to produce documents and
answer interrogatories. R. 229. On July 22, 2003, the court imposes monetary
sanctions of $1,330 against BriteSmile for resisting discovery. R. 229, R. 324-326, R.
327. See also R. 346-347.
16.

On June 24, 2003, BriteSmile obeyed the trial court's order and

produced responses to Smile Asia's interrogatories and requests for production of
documents. R. 245 & 259.
17.

On July 21, 2003, in connection with the trial court's order that

BriteSmile must produce documents, the court signed a protective order based on the
7

parties' Stipulation Governing the Disclosure of Confidential and Proprietary
Information. R. 328.
18.

On July 28, 2003, BriteSmile filed an Answer to Smile Asia's Amended

Complaint and again reiterated that Smile Asia's claims are subject to mandatory
binding arbitration pursuant to paragraph 14(d) of the parties' contract as required by
the Utah Arbitration Act. R. 360.
19.

On August 7, 2003, after Smile Asia claimed that BriteSmile was again

refusing to cooperate in producing documents, and following an unscheduled
telephonic conference with the trial court discussing Smile Asia's concerns about
BriteSmile's compliance with the trial court's order compelling BriteSmile to produce
documents, the trial court entered a Second Order of the Court Regarding
[BriteSmile's] Production of Documents. R. 362-364. This Order required
BriteSmile to produce documents located at BriteSmile's warehouse in Walnut Creek,
California, by making them available to Smile Asia in Walnut Creek beginning on
August 18, 2003, and continuing thereafter until Smile Asia's counsel could complete
their inspection. R. 363, ^f 1. The Order also invited Smile Asia to "submit a motion
to the Court seeking an appropriate sanction" should it obtain evidence that
BriteSmile had not been accurate in its representations regarding the production of
these documents. R. 364, ^f 2.
20.

On August 13, 2003, BriteSmile served a second set of written

discovery requests on Smile Asia. R. 365-66.
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21.

On February 4, 2004, the parties filed a stipulation asking the court to

enter an order that satisfied Singapore law regarding Smile Asia's production of
patient records. The court entered the requested order that day. R. 373-376.
22.

On March 9, 2004, BriteSmile filed a Motion for Protective Order

asking the trial court for protection regarding the production of BriteSmile's
accounting information in digital form. R. 379-398.
23.

On February 18, 2004, Smile Asia took the deposition of David Cox. R.

402. On February 23 and 24, 2004, Smile Asia took the depositions of John Warner,
Mike Williams and John Reed. R. 401, 404, & 595-97. On February 25, 26 and 27,
2004, BriteSmile took the depositions of Mrs. Grace Tan and Dr. Rex Tan, principals
of Smile Asia who had traveled from Singapore to Salt Lake City to attend the
depositions of Mr. Warner, Mr. Williams, and Mr. Reed. R. 494-496, & 592-594. On
March 1, 2004, Smile Asia took the deposition of Jeffrey M. Jones. R. 598.
24.

On March 26, 2004, Smile Asia filed a motion to compel BriteSmile to

(1) produce its accounting information in digital form and other documents in
electronic form, and (2) produce one or more representatives for deposition. R. 407493. Among other things, Smile Asia argued that BriteSmile had failed to comply
with the court's prior order compelling BriteSmile to produce documents. R. 410.
25.

On May 24, 2004, before the trial court could hear oral arguments or

rule on Smile Asia's then-pending second motion to (1) compel production of
documents, and (2) to compel BriteSmile to produce additional representatives for

9

deposition, BriteSmile filed a motion to compel Smile Asia to submit to mandatory
binding arbitration. R. 677-685.
26.

On June 28, 2004, the trial court filed its Ruling and Order denying

BriteSmile's Motion to Compel Arbitration. R. 777-783 (a copy is attached hereto in
the Addendum).
27.

On July 16, 2004, BriteSmile filed its Notice of Appeal. R. 1139-1141.
ARGUMENT

L

THE LAW DOES NOT SUPPORT AN INFERENCE THAT
BRITESMILE WAIVED ITS RIGHT TO ARBITRATION,
A.

The Standard of Review,

Questions concerning a defendant's waiver of its right to arbitration present a
mixed issue of fact and law: "whether the trial court employed the proper standard of
waiver presents a legal question which is reviewed for correctness, but the actions or
events allegedly supporting waiver are factual in nature and should be reviewed as
factual determinations, to which we give a district court deference." Central Florida
Invs. v. Parkwest Assocs., 2002 UT 3, ^f 20, 40 P.3d 599 (citations and quotations
omitted). In this case, the "actions or events allegedly supporting waiver" is the
procedural history of this matter before the trial court. There was no dispute
concerning this history. Because of this, the trial court did not make any factual
findings and was able to rule on BriteSmile's motion as a matter of law. Therefore,
this Court should review the trial court's decision for correctness, according no
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deference to the trial court. Id. ^ 20; see also, Pledger v. Gillespie, 1999 UT 54, ^ 16,
982 P.2d 572.
B.

The Two Elements Required for a Finding of Waiver.

In 1992, the Utah Supreme Court announced a two-part test for determining
when a defendant waives its right to arbitration. The Court explained that waiver can
only occur when: 1) the party seeking arbitration substantially participates in
litigation to a point inconsistent with the intent to arbitrate, and 2) this participation
results in prejudice to the opposing party. Chandler v. Blue Cross Blue Shield of
Utah, 833 P.2d 356, 360 (Utah 1992); Parkwest 2002 UT 3, ^ 22. Both of these
prongs must be found before the court can declare that there has been a waiver.
Chandler, 833 P.2d at 360; Parkwest, 2002 UT 3, ^ 5.
In applying these two prongs in cases subsequent to Chandler, the Supreme
Court has explained that there is a "strong policy of the law in Utah in favor of
arbitration, [and a] strong presumption against waiver of the right to arbitrate."
Parkwest, 2002 UT 3,ffi[33 & 24, 40 P.3d 599. In Parkwest, the Utah Supreme Court
quoted from the U.S. Supreme Court that: "[A]ny doubts concerning the scope of
arbitrable issues should be resolved in favor of arbitration, whether the problem at
hand is the construction of the contract language itself or an allegation of waiver,
delay, or a like defense to arbitrability." I d ^f 24 (quoting Moses H. Cone MemT
Hosp. v. Mercury Constr. Corp., 460 U.S. 1, 24-25 (1983)). As the party opposing
arbitration, Smile Asia bore the burden below to establish that a waiver has occurred.
I d If 33; Pledger, 1999 UT 54, ffif 19-23.
11

C.

The Trial Court Misapplied Parkwest and Erred in
Finding Waiver.

The trial court held that BriteSmile waived its right to arbitration because it
had "participated in the litigation" and "never took any measure to 'ensure' that the
court knew of their desire to arbitrate this matter." R. 779 (Ruling and Order, p. 3).
The trial court's decision was an erroneous application of Chandler because it failed
to recognize the rule announced in Parkwest, 2002 UT 3, 40 P.3d 599. x
In Parkwest, the defendant had pursued a substantial amount of litigation
before filing its motion to compel arbitration and before making any request for the
court to order arbitration, h i Xi 3-8, & 28-29. Under these circumstances, when the
trial court denied the motion to compel arbitration, the Supreme Court reversed. The
Court held that there was a valid agreement to arbitrate and, although the
"[defendant's] actions constitute participation in litigation" (id., Tf 28), there could be
no waiver because the defendant had at least raised the issue of arbitration in a letter
to counsel and in its counterclaim. Id. \ 30.
The Parkwest Court recited the many things that defendant did to participate in
the litigation before filing its motion to compel arbitration. Among other things, the
Parkwest defendant:

1

It is interesting that the Judge who presided below, Judge Hilder, is the same

Judge who was reversed in Parkwest. (R. 1162, Tr. page 68, line 5-9; Tr. page 71,
line 25 through page 72, line 7; and Tr. page 73, line 24.)
12

1)

Filed an answer to plaintiffs complaint that "[did] not raise as a
defense or mention arbitration" (Id ^[ 5);

2)

Filed a counterclaim seeking affirmative relief that only raised the
issue of arbitration in the context of asserting the failure to arbitrate
as a breach of contract (Id. U 28);

3)

"[I]nvoked the authority of the court" by filing a motion to dismiss
that raised four separate arguments, "none of which expressly
articulated arbitration as a reason for dismissing the action" (Id. ^f
28);

4)

Held a rule 26(f) scheduling conference and submitted a scheduling
order to the court (Id. ^f 8);

5)

Provided initial disclosures to the opposing party (Id., ^f 8); and

6)

Participated in discovery. (Id. ^ 8, 32).

Despite all of this, because of the "strong policy of the law in Utah in favor of
arbitration" and the "strong presumption against waiver of the right to arbitrate," the
Supreme Court reversed the trial court and ordered the matter to arbitration. Id. ^f 24.
The Court held that a finding of wavier could not be inferred - even though the
"[defendant's] actions constitute[d] participation in the litigation" - because the
defendant had referenced the issue of arbitration in its letter to counsel and in its
counterclaim and motion. Id, ^ | 29-34. "Because of our strong presumption against
waiver in Utah, waiver of the right to arbitrate must be intentional, and inferring
waiver from a party's actions is appropriate only if the facts demonstrate that the
13

party seeking to enforce arbitration intended to disregard its right to arbitrate"

Id., ^j

24 (emphasis added).
The holding in Parkwest recognized that a party who invokes the right to
arbitrate in some reasonable fashion, Le., in a letter to counsel, in a counterclaim, or in
a motion to dismiss (even when the motion does not "expressly articulate[] arbitration
as a reason for dismissing the action," id., \ 28), cannot be deemed to have waived its
right to arbitrate because that right was raised and preserved. The Court explained:
If we were to hold that [defendant's] participation in the
litigation process, particularly discovery, regardless of its
intent regarding arbitration or the extent of its
participation in litigation, the result would be that in
subsequent cases parties would arguably always waive
arbitration in complying with deadlines imposed by the
rules governing litigation in the courts.
Furthermore, we must factor in the strong policy of the
law in Utah in favor of arbitration, the strong presumption
against waiver of the right to arbitrate, and the burden of
establishing substantial participation on the party claiming
waiver. If participation in discoveiy and pretrial motions,
standing alone, irrespective of the parties' intentions,
were to constitute waiver of the right to arbitrate, the
strong policy favoring arbitration would be damaged.
Id. ^ 32-33 (emphasis added).
In our case, the trial court failed to recognize this strong Utah policy favoring
arbitration, and the burden on the party opposing arbitration, and the trial court simply
brushed aside the fact that BriteSmile - like the Parkwest defendant - had raised its
right to compel arbitration on three separate occasions throughout the course of the
proceedings:

14

1)

On May 30, 2002, at BriteSmile's first appearance, BriteSmile put both
the trial court and Smile Asia on notice that Smile Asia's claims are
subject to mandatory binding arbitration by explicitly claiming the right
to arbitration in BriteSmile's Answer; (R. 34)

2)

On July 28, 2003, BriteSmile filed an Answer to Amended Complaint
and again reiterated that Smile Asia's claims are subject to mandatory
binding arbitration; (R. 360.) and

3)

On May 24, 2004, when Smile Asia would not voluntarily submit to
arbitration, BriteSmile raised its right to compel mandatory binding
arbitration for the third time by filing the motion to compel arbitration.
(R. 677-685.)

This case is very similar to Parkwest, and the trial court should have applied
the rule and "strong" policies of Parkwest to this case the same as they were applied
in Parkwest. Because BriteSmile expressed its right to have this case decided by
mandatory binding arbitration, and did so on three separate occasions, the fact that
BriteSmile did participate in litigation to a limited extent before filing the motion to
compel is not enough to support an inference of waiver. Parkwest, 2002 UT 3,ffl|2934.
Another important factor that was cited by Parkwest, and overlooked by the
trial court, is the fact of BriteSmile's reluctance and unwillingness to participate in the
litigation below. Id ^

28, 31 & 32. The Parkwest court noted:

15

[WJhile PWA [the defendant] certainly could have more
clearly indicated that it was litigating under protest and
that it wanted to arbitrate, PWA participated in the
litigation process unwillingly. PWA was, to a certain
extent, compelled to file these pleadings to comply with
the rules of civil procedure. The Utah Rules of Civil
Procedure imposed requirements and deadlines on PWA
to participate as it did in pretrial discovery and in the
filing of pretrial motions.
Id. 1f 32. BriteSmile's conduct below evidenced this same reluctance and
unwillingness. BriteSmile did not respond to Smile Asia's written discovery request
for over eight months, and then only after the trial court ordered compliance and
imposed monetary sanctions. R. 177-206; R. 229, R. 324-326, R. 327; R. 346-347; R.
362-364; R. 407-493; R. 1162, Tr. page 5, lines 2-4 & 11-12; R. 1162, Tr. page 80,
lines 16-24. Smile Asia had to file two motions to compel compliance before
BriteSmile would respond, and both the trial court and Smile Asia took note of
BriteSmile's refusal to participate. R. 177-206; R. 1162, Tr. page 5, lines 2-4 & 1112; R. 1162, Tr. page 80, lines 16-24; R. 362-364; R. 407-493.
For these reasons, this Court should follow Parkwest and reverse the decision
below because the facts of this case do not support the inference that BriteSmile
waived its right to compel arbitration.
D,

Smile Asia Will Not Suffer Any Prejudice by
Participating in Arbitration,

The trial court erred in finding that prejudice would occur if it were to compel
Smile Asia to participate in mandatory binding arbitration. The trial court focused on
the amount of time this case has been on the docket (Ruling and Order, p. 4-5 (R. 780-
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81)), and on the notion that BriteSmile was bringing this motion "late in the game."
R. 1162, Tr. page 49, lines 22-24. However, the Supreme Court has made it clear that
a finding of "mere delay" in asserting a right to arbitration is an insufficient basis to
support a finding of prejudice. Pledger v. Gillespie, 1999 UT 54, ^ 19 & 22, 982 P.2d
572; Chandler, 833 P.2d at 359-360. "The party opposing arbitration must
demonstrate actual prejudice or real harm resulting from the delay'" Pledger, 1999
UT 54, t 19 (citing Chandler, 833 P.2d at 359-360). Smile Asia failed to offer any
evidence of actual prejudice or real harm.
The rule recited by the trial court regarding prejudice was as follows:
[TJhere is general agreement concerning the prejudicial
nature of certain factual situations. Courts have
recognized that prejudice can occur if (1) a party gains an
advantage in arbitration through participation in pretrial
procedures. Courts have also stated that prejudice exists
when (2) the party seeking arbitration is attempting to
forum-shop after "the judicial waters [have] ... been
tested." In addition, prejudice has been found in situations
where (3) the party seeking arbitration allows the
opposing party to undergo the types of expenses that
arbitration is designed to alleviate, such as the expense of
preparing to argue important pretrial motions or the
expense of conducting discovery procedures that are not
available in arbitration.
Ruling and Order, p. 4-5 (R. 781-82) (quoting Chandler, 833 P.2d at 359). These may
be the factors, but the trial court did not cite to any specific fact to support its
conclusion of prejudice on any of these factors. Instead, the trial court simply relied
on naked, conclusory assumptions. For example, the trial court said that "plaintiffs
[sic] (and defendants) have incurred great expense in this litigation" and have
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"expended substantial resources." Ruling and Order, p. 4 & 5 (R. 780 & 781). This is
error because Smile Asia never introduced any evidence that it had incurred any fees
or expenses in this case, or the amount thereof. R. 688-776 (Plaintiffs Opposition to
Defendants' Motion to Compel Arbitration). It was Smile Asia's burden to produce
such evidence, but it was unable to do so. Parkwesf 2002 UT 3, ^j 33; Pledger, 1999
UT 54, Yh 22 & 23 (reversing the trial court's finding of prejudice because the
plaintiff had failed to offer evidence that "he incurred significant expenses in the
district court litigation that would not have been incurred in arbitration"). Without an
affidavit of fees or some other competent evidence, the trial court is not entitled to
simply assume that plaintiff has incurred any particular amount of fees. For all we
know, this case may be pro bono, on contingency, or being handled at a discounted
rate or some other special arrangement.
Similarly, the trial court found that "defendants in this action have participated
in discovery far beyond that which would be allowed in arbitration." Ruling and
Order, p. 5 (R. 781). But there was no evidence before the trial court of what would,
or would not, be done in the arbitration. Again, it was Smile Asia's burden to offer
evidence to show that the discovery below would not have been allowed in
arbitration, if that were the case, but it failed to offer anything of the sort. Parkwest,
2002 UT 3, T| 33; Pledger, 1999 UT 54,ffif22 & 23; R. 688-776. To reach this
conclusion the trial court merely conjectured about what it thought could happen in
arbitration without any basis or reference to the Rules of the American Arbitration
Association ("AAA") that apply here. In fact, the AAA Rules specifically allow for
18

exchange of documents and depositions in large, complex cases such as this one.
See, e.g., AAA Rules, L-3(c), (d), (e), (f), & L-4(b), (c), (d), (e) (providing that "the
arbitrator(s) may order depositions of, or the propounding of interrogatories to, such
persons who may possess information determined by the arbitrator(s) to be necessary
to determination of the matter"). BriteSmile took only two depositions below and
received a response to only one set of written discovery requests before filing this
motion to compel arbitration. R. 74-75, 494-496, & 592-594. This is not "far
beyond" what is permitted in arbitration, but perfectly consistent with what would be
allowed in arbitration for a case such as this. See, e.g., AAA Rules, L-3(c), (d), (e),
(f), & L-4(b), (c), (d), (e). BriteSmile's discovery below does not give it any unfair
advantage if this case is sent to an arbitration proceeding.
The fact of the matter is that Smile Asia will not incur any prejudice at all if its
contract is enforced and this case is sent to arbitration. Even though there has been
"two years of litigation," there were long gaps in the underlying litigation where
BriteSmile did not respond to discovery (R. 177-206; R. 1162, Tr. page 5, lines 2-4 &
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This is a complex case where Smile Asia seeks to recover "not less than

$5,000,000." R. 12-13, & 110-111. In such a case, the AAA's Commercial
Arbitration Rules for Large, Complex Commercial Disputes apply ("AAA Rules").
See AAA Rules, Introduction, Large Complex Cases (A copy of these rules is
included in the Addendum hereto. The AAA makes its rules available to the public at
http://www.adr.org/RulesProcedures.)
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11-12; R. 1162, Tr. page 80, lines 16-24), and there remains a substantial amount of
expert discovery and litigation to be accomplished before this case can be ready for
trial in the district court. At the hearing, when BriteSmile's counsel explained that
"there's still at least a year ahead of us in this litigation," the trial court agreed,
recognizing that: "At this rate, its much more than a year." R. 1162, Tr. page 86, line
23 to page 87, line 1. It is appropriate to send this case to arbitration because there
remains substantial savings to be gained even now in terms of cost avoidance and
time saved by sending this case to arbitration.
There was no evidence below of any "actual prejudice or real harm" that Smile
Asia will suffer if it is compelled to abide by the terms of its contract - the very
contract that it seeks to enforce in this lawsuit. In the absence of a showing of
concrete prejudice, the trial court was not entitled to deny the parties' right to compel
arbitration based on speculation about prejudice or a mere delay in filing the motion
to compel. Pledger, 1999 UT 54,1fl[ 19-24.
II.

THE ARBITRAITON CLAUSE IN THE PARTIES' CONTRACT
REQUIRES SMILE ASIA TO SUBMIT THIS DISPUTE TO
ARBITRATION.

Questions concerning the interpretation of an arbitration provision are issues of
contract interpretation that are "review[ed| for correctness, according no deference to
the trial judge." Central Florida Invs. v. Parkwest Assocs., 2002 UT 3, ^ 10, 40 P.3d
599 (citations omitted). The parties' arbitration clause "defines the scope of the
controversy to be arbitrated." Miller v. USAA Cas. Ins. Co., 44 P.3d 663, 673 (Utah
2002). Whether this dispute is one that is subject to arbitration is a question of
20

applying the plain language of the arbitration provision. Parkwest 2002 UT 3, ^j 10,
11 & 12. The arbitration provision at issue in this case provides:
Arbitration. The parties hereby agree to waive trial by
jury or by judge and resolve any dispute arising between
the parties with the respect to matters set forth in this
Exclusivity Agreement by arbitration according to the
rules then in effect of the American Arbitration
Association. Each party to the dispute shall be entitled to
select one independent arbitrator. Those arbitrators
selected shall than [sic] select another independent
arbitrator to hear the dispute. The decision of such
independent arbitrator shall be final and no trial de novo
shall be permitted. A judgment upon the award may be
entered in any court having jurisdiction over the parties.
R. 20 (BriteSmile Distributor Agreement, ^f 14(a)). This is very broad language. It
shows an intention to arbitrate any possible dispute that relates to the maters set forth
in the parties' contract.
Each of the claims asserted by Smile Asia involve matters that relate to issues
arising from the contract between the parties. Arbitration applies to the claims
asserted against both of the defendants because Smile Asia alleges that both
defendants are alter egos of one another who are jointly responsible for all contractual
obligations. R. 5 & 7 (Complaint,ffif24, 25, 33, & 34).
III.

THE 2002 UTAH UNIFORM ARBITRATION ACT DOES NOT
ALLOW WAIVER OF THE RIGHT TO ARBITRATE.

As discussed above, the trial court's denial of BriteSmile's motion to compel
arbitration relies heavily on the doctrine of waiver articulated in Chandler v. Blue
Cross Blue Shield of Utah, 833 P.2d 356 (Utah 1992). In 2002 - ten years after the
decision in Chandler, and only months after the Parkwest decision - the Utah
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legislature enacted the current version of the Utah Uniform Arbitration Act (the
"Act"). Utah Code Ann. § 78-31a-101 et seq. This new Act no longer allows waiver
of the right to arbitrate. The new Act states that a contractual agreement to arbitrate
"is valid, enforceable, and irrevocable except upon a ground that exists at law or in
equity for the revocation of a contract." Utah Code Ann. § 78-3 la-107(1) (emphasis
added).
The anti-waiver provision of the new Act is found in sections 78-3 la-105(3)
and 78-31a-108. Section 105(3) states that a party cannot waive the requirements of
section 108. Section 108 mandates that upon the filing of a motion to compel
arbitration, the Court "shall proceed summarily to decide the issue and order the
parties to arbitration unless it finds that there is no enforceable agreement to
arbitrate." (Emphasis added.) Accordingly, wherever there exists a contractual
provision requiring arbitration, under sections 105(3) and 108, the Court must
summarily order the parties to arbitration.
The drafters' intention to declare that the right to arbitration cannot be waived
is expressed in their comments to this legislation. The Utah Act is a codification of
the Uniform Arbitration Act revised in 2000 (the "RUAA"), and promulgated by the
National Conference of Commissioners on Uniform State Laws. In the comments to
section 105 the drafters explain that "although the RUAA is primarily a default statute
and the parties' autonomy as expressed in their agreements concerning an arbitration
normally should control the arbitration, there are provisions that parties . . . cannot
waive at all." Sec. 4, Comment 1 (R. 807) (emphasis added).
22

In the comments to

section 105(3), the drafters explain that the Act should apply in all cases, and they
note that a party "cannot waive at all" - either before litigation or after litigation has
progressed - its right to have the dispute sent summarily to mandatory arbitration
under section 108. The comments explain that wavier of this right is something that
should "not be within the control of the parties either before or after the arbitration
dispute arises." Id., Sec. 4, Comment 5 (R. 808).
Thus, under sections 78-31a-105(3), 107(1), and 108 of the modern Act, trial
courts are required to summarily order the dispute to mandatory binding arbitration
whenever there is a contractual provision whereby the parties committed to arbitrate
their dispute. While the trial court was correct to find that the parties' contract in this
case is subject to the prior act, this new legislation demonstrates that there is a strong
legislative policy that favors the enforcement of arbitration agreements and disfavors
Chandler-style findings of waiver. This is the same strong policy that was also
expressed in Parkwest. This Court should apply these strong policies and reverse the
trial court's error in implying that BriteSmile waived its right to arbitration.
CONCLUSION
BriteSmile respectfully requests that this Court enter an order reversing the
opinion of the trial court, and enter an order holding that, under the facts of this case,
the Court cannot imply that BriteSmile waived its right to compel arbitration and
there is no evidence that Smile Asia will suffer prejudice by participating in
arbitration as it promised in its contract it would do.
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Dated: February 10, 2005

DURHAM JONES & PINEGAR, P.C.

L. Stephen
David W. Tufts
Chad J. Pomeroy
111 E. Broadway, Suite 900
Salt Lake City, Utah 84111
(801)415-3000
Attorneys for Defendants-Appellants
EJriteSmile Management, Inc. and
BriteSmile, Inc.

[Attachment: Brief on CD ROM]
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David M. Wahlquist
James E. Ellsworth
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ADDENDUM
1.

Ruling and Order, filed June 28, 2004 (R. 777).

2.

BriteSmile Distributor Agreement, dated February 6, 1998 (R. 20).

3.

American Arbitration Association, Commercial Arbitration Rules and
Mediation Procedures (Including Procedures for Large, Complex Commercial
Disputes). The American Arbitration Association makes these Rules available
to the public at http://www.adr.org/RulesProcedures.
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f ItiO DISTRICT COURT
Third Judicial District
IN THE THIRD JUDICIAL DISTRICT COURT
SALT LAKE COUNTY, STATE OF UTAH
By

.•.*, ? g 2004
SALT LAKE
—-

cou

SMILE INC. ASIA PTE. LTD., a
Singapore limited liability company,
Plaintiff,

RULING AND ORDER

vs.
BRITESMILE MANAGEMENT, INC.,
A Utah corporation, and BRITESMILE,
INC., a Utah corporation,
Defendants.

Case No. 020903521
Judge Robert K. Hilder

Defendants' Motion to Compel Arbitration and Stay Litigation was argued to the court on
June 14, 2004. Following argument, the court took the matter under advisement. Now, having
considered the memoranda, arguments, and applicable law, the court DENIES the Motion for the
following reasons:
INTRODUCTION
On April 23, 2002, Smile Inc. Asia Pte, Ltd. ("plaintiff) filed a complaint against
Britesmile Management, Inc. and Britesmile, Inc. ("defendants"). Plaintiffs original complaint
contained nine claims for relief, originating in a contract between the parties dated February 6,
1998. On May 21, 2004, more than two years after the Complaint was filed, defendant first
asked the court to enforce a provision in the original contract that required arbitration of any
disputes between the parties. Before filing their Motion to Compel Arbitration, defendants
participated in the litigation by answering the complaint; counterclaiming against plaintiff; filing
motions to dismiss; being involved in attorney planning meetings; and participating in a lengthy
discovery process involving numerous motions. The issue now before the court is whether
defendants have waived their right to compel arbitration in this matter.
Contrary to defendants' position, the applicable Utah Arbitration Act does not preclude a
finding of waiver. The Utah Supreme Court has held that when a parties take certain actions,
1

they can waive their right to arbitration. In Chandler v. Blue Cross Blue Shield, 833 P.2d 356,
360 (Utah 1992), the court held that "waiver of a right of arbitration must be based on both a
finding of participation in litigation to a point inconsistent with the intent to arbitrate and a
finding of prejudice." The court further explained that prejudice consists of a delay in the
assertion to arbitrate, as well as real harm suffered by the party opposing arbitration. Id. at 360.
Because defendants allege that a newer version of the Utah Arbitration Act applies to this
action, this Ruling will first address which version the Utah Arbitration Act applies to this
Motion. The court will then consider whether defendants substantially participated in the
litigation in a manner that is inconsistent with arbitration and, if so, whether plaintiff will suffer
prejudice if the motion to compel arbitration is granted.
DISCUSSION
1.

The 2002 Version of the Act Does Not Apply to This Motion.

Defendants reliance on the updated version of the Utah Arbitration Act to support their
motion to compel arbitration is misplaced. In defendants' memorandum in support of their
motion to compel arbitration, defendants argue that Section 78-3 la-107(1) of the Utah Uniform
Arbitration Act requires arbitration in this matter. At oral argument, defendants further argued
that the updated Act no longer allows waiver of the right to arbitrate. Defendants argued that
Utah case law decided before the implementation of the updated code, which interpreted the
statute as allowing waiver, is no longer valid. However, the updated Act itself invalidates this
argument.
Section 78-3 la-104. Utah Code Ann. Expressly states that: "this chapter applies to any
agreement to arbitrate made on or after May 6, 2002. The only exception that addresses
agreements before that date is set forth in sub-section (2), which provides that the updated code
"applies to any agreement to arbitrate made before May 6, 2002, if all the parties to the
agreement or to the arbitration proceeding agree on the record, (emphasis added). No such
agreement has been made between the parties on the record and the agreement containing the
arbitration clause was signed on February 6, 1998.
Section 78-3la-131 further provides that the act "does not affect an action or proceeding
commenced or right accrued before this chapter takes effect. Subject to Section 78-3 la-104 of
this chapter, an arbitration agreement made before May 6, 2002 shall be governed by the
arbitration act in force on the date the agreement was signed." (emphasis added). This action
commenced on April 23, 2002, when plaintiffs filed their complaint. Considering both factors
(date of agreement and date of commencement of the action) this Motion is governed by the Act
as it was construed in Chandler and Parkwest. Both the commencement of the action and the
signing of the agreement containing the arbitration clause occurred before May 6, 2002, meaning
that the arbitration act that applies is the one "in force on the date the agreement was signed."
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The court also finds that even if the 2002 Act applied, defendants' assertion that waiver is
no longer allowed is unpersuasive. In their memorandum, defendants quote Section 78-3 la107(1), which provides:
An agreement contained in a record to submit to arbitration
any existing or subsequent controversy arising between the
parties to the agreement is valid, enforceable, and irrevocable
except upon a ground that exists at law or in equity for the
revocation of a contract.
One of the grounds that "exists at law" for the revocation of an arbitration agreement (or
any contract) is the doctrine of waiver. For this reason, defendants cannot rely on this language
in their motion to compel arbitration. Defendants also quote Section 78-31a-108(l)(b) of the
Act, which states that when one party opposes a motion to compel arbitration, "the court shall
proceed summarily to decide the issue and order the parties to arbitrate unless it finds that there
is no enforceable agreement to arbitrate." (emphasis added). Based on this language,
defendants argue that the updated Arbitration Act does not allow a waiver of the right to
arbitrate. However, the Act itself gives the court the opportunity to "find" whether there is an
"enforceable agreement to arbitrate." The enforceability of an arbitration agreement will often
hinge on whether a party has waived its right to arbitrate, as illustrated in earlier case law. See
Chandler, 833 P.2d at 360.
2. Defendants Substantially Participated in the Present Litigation in a Manner
Inconsistent With An Intent to Arbitrate.
Because the defendants filed an answer, filed a counterclaim, participated in discovery for
a lengthy amount of time, and reviewed that discovery, they have substantially participated in the
present litigation in a manner inconsistent with arbitration. Chandler held that the first
requirement for a waiver of arbitration rights is "participation in litigation to a point inconsistent
with the intent to arbitrate." 833 P.2d at 360. The Utah Supreme Court again stated this rule in
Central Florida Investments, Inc. v. Parkwest Associations, 40 P.3d 599, 608 (Utah 2002). The
court held that the party seeking arbitration must "substantially participate in the litigation, to a
point inconsistent with the intent to arbitrate." Id. at 608.
In Chandler, the court held that the defendants had waived their right to arbitration. The
court noted that the defendant:
participated in the litigation to a point inconsistent with arbitration.
Before [defendants] moved to compel arbitration, [they] filed an
answer, filed a cross-claim, participated in discovery for five months,
and reviewed the discovery that had already taken place prior to
[their] entrance into the case. These actions clearly manifest an intent
to proceed to trial.
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833P.2dat360.
In Chandler, these actions were sufficient to "clearly manifest an intent to proceed to
trial." In Parkwest, where the court held that the defendant had not waived the right to
arbitration, the court held that "parties seeking to enforce arbitration should ensure that the court,
not just the opposing party, is informed that arbitration is desired." 40 P.3d at 609. The court
noted that defendants, although participating in a few pretrial motions before filing their motion
to compel arbitration, mentioned arbitration as on option several times, including in a letter
directed to plaintiff; a motion to dismiss; and in a counterclaim. Id. at 610. The court paid
particular attention to evidence suggesting that the defendants had always participated in the
litigation (as opposed to arbitration) reluctantly. Id.
This case is factually much closer to Chandler than to Parkwest. Like the defendants in
Chandler, defendants in the present action participated extensively in the litigation before filing
their motion to compel arbitration. Defendants: filed an answer, filed a counterclaim, filed two
separate motions to dismiss, held an attorney planning meeting, served discovery requests upon
the plaintiff and obtained substantial information, responded to plaintiffs discovery requests,
took part in conference calls, defended depositions, took depositions in Utah of persons who
reside in Singapore, and finally filed a protective order relative to the production of their
electronic documents. It is of particular interest that defendants did not file their motion to
compel arbitration until May 21, 2004, over two years after the original complaint was filed.
Unlike the defendants in Parkwest, defendants here only mentioned the arbitration clause once,
in their original Answer to the complaint. Defendants never took any measures to "ensure" that
the court knewr of their desire to arbitrate this matter.
Considering the facts set forth above, it is clear that defendants did not originally intend
to have this matter arbitrated, but seriously contemplated it only after two years of litigation.
Therefore, defendants fulfill the first requirement for waiver under binding Utah case law.
3.
Arbitrate.

Prejudice Would Occur if Defendants Were Allowed to Compel Plaintiff to

Because defendants greatly delayed their assertion of the arbitration provision, and
because plaintiffs (and defendants) have incurred great expense in this litigation, granting
defendants' motion to compel arbitration would create prejudice in this dispute. The Utah
Supreme Court has identified three independent factors that each point toward prejudice:
[T]here is a general agreement concerning the prejudicial nature
of certain factual situations. Courts have recognized that prejudice
can occur if (1) a party gains an advantage in arbitration through
participation in pretrial procedures. Courts have also stated that
prejudice exists when (2) the party seeking arbitration is attempting to
forum-shop after "the judicial waters [have] ... been tested." In
4
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addition, prejudice has been found in situations where (3) the party
seeking arbitration allows the opposing party to undergo the types
of expenses that arbitration is designed to alleviate, such as the
expense of preparing to argue important pretrial motions or the
expense of conducting discovery procedures that are not available
in arbitration.
Chandler, 833 P.2d at 359 (footnote and citations omitted; numbers added).
In Chandler, the court found that granting the motion to compel arbitration would create
prejudice because: the defendants participated in "extensive discovery" beyond that which would
be allowed in arbitration, and because the plaintiffs underwent great expense in conducting
discovery. Id at 361.
In the present case, granting defendants motion to compel arbitration would clearly create
prejudice. Like the defendants in Chandler, defendants in this action have participated in
discovery far beyond that which would be allowed in arbitration. Also like Chandler, the
plaintiff in this action has expended substantial resources while participating in pretrial motions
and discovery. Because one of the major benefits of arbitration is to alleviate the costs which
have already been incurred here, it would be prejudicial to force plaintiffs to arbitrate after two
years of litigation. Finally, the two years of experience that defendants have had in this case,
including significant motion practice, has effectively allowed them to test the judicial waters.
Granting defendants' motion at this late stage would be no different than allowing them to forum
shop.
Because defendants have participated extensively in pretrial procedures and essentially
tested the judicial waters, and because plaintiff has expended great resources in over two years of
litigation, granting defendants' motion to compel arbitration would create prejudice.
CONCLUSION
After two years of litigation in this case, defendants request that the court grant a motion
to compel arbitration and stay this action. Although the original contract did have an arbitration
clause, defendants have waived their right to that arbitration. Waiver is proper in this case
because defendants showed no original intent to arbitrate their dispute with plaintiff. Also,
granting defendants motion to compel arbitration would create prejudice in this case due to the
extensive discovery, expenses, and testing of the judicial waters that has already occurred.
This signed Ruling shall be the ORDER of the court, denying defendants' Motion to
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Compel Arbitration and Stay litigation, and no further Order shall be required.
DATED this 25th day of June, 2004.
By the Courts

Robert
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BRITESMILE DISTRIBUTOR AGREEMENT
SELLE&

DISTRIBUTOR

BriteSMfLE, Inc.
3828 South Main Street
Satt Lake City, Utah 84115

Smile Inc Asia PTE LTD
3 Temasak Boulevard #02-124/126
Suntec City Mall Singapore 038983

Whereas, Smile inc Asia PTE LTD, a duty constituted Business Entity incorporated under the laws of the
Republic of Singapore (hereinafter the Distributor) and BriteSMILE, Inc., a wholly owned subsidiary of
Ion Laser Technology. Inc., (hereiiwfter the Seller), desire to enter into an agreement of exclusivity, and,
Whereas* 1LT Equipment (hereinafter EQUIPMENT) is defined as: Any and all present
or future equipment which ILT may sell, re-sell, lease, distribute, manufacture or in any
way provide for themselves or others to be used for laser aided teeth whitening. Presently
this includes equipment described by ILT as; Model 6800 WL System, Model 680Q-WL
Argon Laser, Model 6002 Power Supply, Model 100-015 Cart, Model D-2000 C02 Laser,
and Model 100-024 Installation. And,
Whereas, ILT reagents (hereinafter REAGENTS) are defined as. Any and all present or
future chemicals, compounds or substances which ILT may at anytime sell, re-sell, lease,
distributed, manufacture or in any way provide for themselves or others to be used with
EQUIPMENT for the purpose of laser aided teeth whitening. And
Whereas, the marketing area is defined as all the territory that comprises the Republic of Singapore, Ihe
Federation of Malaysia, the Republic of Indonesia. Brunei Darussalam, and, upon the first sale of an
EQUIPMENT by Distributor in Vietnam and the Philippines, the countries of Vietnam, and the Philippines
(hereinafter MARKETING AREA). And,
Whereas, EQUIPMENT PACKAGE shall include all standard equipment, REAGENTS,
warranties and training necessary to perform the Seller's laser aided teeth whitening procedure,
which includes; Model 6800 WL System, Model 6800WL Argon Laser, Model 6002
Power Supply, Model 100-015 Cart, Model D-2000 C02 Laser, Model 100-024 Installation,
two (2) days training of Distributors customer at Seller's location. Twenty (20) KITs, And.
Whereas, KIT shall include one (1) standard set of REAGENTS necessary to perform
one complete laser aided teeth whitening procedure for one individual. And,
Whereas, during the term of this agreement, the parties expect that others,
from the MARKETING AREA, both as a direct or indirect result of the Distributor's
marketing or, due in no part to the Distributor's marketing, will contact the Seller regarding
utilization of EQUIPMENT and REAGENTS to perform laser aided teeth whitening.
And,
Whereas, the sales right to the MARKETING AREA are valuable lo the Seller, and present a
potential source of EQUIPMENT and REAGENTS sales. And,
Whereas, the Distributor and the Seller wish to enter into this performance based Exclusivity Agreement
in which the Distributor will maintain exclusive sales, use and distribution of EQUIPMENT,
Reagents, and the Seller's laser aided teeth whitening procedure m the MARKETING AREA,
contingent upon the Distributor's timely purchase of EQUIPMENT PACKAGES and regular'
consumption of KITs.
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NOW THERJEFOREt the Fartles AGREE;
1. EXCLUSIVITY
Upon the consummation of this agreement by the Parties, and during the Term of this
Agreement, the Seller will provide the Distributor exclusive sales, use and distribution of the Seller's
EQUIPMENT, REAGENTS, and the Seller's laser aided teeth whitening processes tn the MARKETING
AREAThe Distributor is aware that the Seller sells teeth whitening reagents and processes that do not involve
laser aided whitening. Furthermore, the Distributor is aware that this agreement docs not provide any
exclusive rights on these non laser aided teeth whitening products or processes.
1.1 Unforeseeable Exclusivity Infringement
In the event that a certified BriteSmile dentist (hereinafter NEW COMPETING DENTIST) using the
Seller's laser aided teeth whitening process outside of the MARKETING AREA moves to, and establishes
a practice within the Distributor's MARKETING AREA . the Seller agTees to refer the NEW
COMPETING DENTIST to the Distributor for the purchase of KITs. The Distributor agrees to sell the
KlTs to the NEW COMPETING DENTIST at the current list price of the Seller, furthermore, the KITs
purchased by the NEW COMPETING DENTIST through the Distributor shall be included in the KIT
consumption contingencies.
2. CONTINGENCIES
2Q1 KIT Consumption. This Exclusivity Agreement is contingent on the Seller producing per
capita KIT consumption of at least three (3) whitening kits per month per equipment package unit.
The Distributor will maintain this level of consumption and accept delivery of the KITs beginning 3
months after the date the Distributor's customer receives each equipment package.
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In the event KIT consumption falls below the above per capita standard,
as calculated above, the Seller will inform the Distributor of this fact. The Seller will provide
the Distributor 45 days to meet the minimum kit purchase requirement. In the event the Distributor does
not bring sales up to thii standard, the Seller will terminate the exclusive nature of this contract.
10?- Purchase of Equipment. This Exclusivity Agreement is contingent upon the purchase of
equipment by the Distributor. The Distributor will purchase five (5) EQUIPMENT PACKAGES at a
minimum rate of two (2) EQUIPMENT PACKAGE per year following the commencement of this
Agreement, at the prices detailed in Exhibit A of this Agreement. The balance of EQUIPMENT
PACKAGES shall be purchased during the forty-eight (48) months subsequent to the execution of this
Agreement. Each EQUIPMENT PACKAGE will be paid in full prior to delivery,
3. ASSIGNMENT
The Distributor is allowed to assign this Exclusivity Agreement interest to any entity or individual of his
designation except as stated below, and upon such assignment the new entity will be held to the same
obligations and provided the same rights and terms as the Distributor under this agreement, and will
provide notice to the Seller upon five (5) days of assignment, naming the new person or entity who has
been assigned the interest. Re-AsBignment will not be permitted to any person or entity who has been
assigned the interest. Assignment will not be permitted to any person or entity considered by the Seller to
be a competitor of the Seller.
4. TERM
The term of this contract will be from the commencement of this Agreement to September 30, 2006. In the
event the Distributor meets KIT consumption performance and EQUIPMENT PACKAGE purchase,
delivery and payment as stated herein, and all other terms of this Exclusivity Agrecmenl, this contract may
then be terminated without prejudice by either party.
5. CONTINUE WITHOUT PREJUDICE
Except where there has been a termination of this agreement Seller specifically agrees to continue, without
prejudice, to sell EQUIPMENT and REAGENTS to the Distributor according to the terms and conditions
referred to above.
6\ PURCHASE OF REAGENTS
Distributor's Acquisition of EQUIPMENT PACKAGE. Concurrent with the execution of this Agreement,
Distributor has purchased an EQUIPMENT PACKAGE from Seller, which is part of the minimum
purchase commitment. Distributor desires to lease or sell the EQUIPMENT for, among other purposes,
the activation of certain chemical reagents (the MReagent(sJM) which are useful in a proprietary tooth
whitening process owned by Seller. Distributor has or will obtain training for all DENTISTS who have
entered mto an agreement with the Distributor from Seller )n the use and application of the Reagents with
the EQUIPMENT for the teeth whitening procedure.

Ortera and Shipments Qf Reagents. Distributor shall place purchase orders for the Reagents pursuant to
the normal and customary terms and reseller pricing provided in Exhibit A of this agreement. All
purchase orders shall contain proper shipping and delivery instructions.
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7* Farther Terms and Conditions
TVchnif *\ fliipoort. At Distributor1! request, Seller will provide on-site technical support to Distributor
concerning Ac use and/or application of the Reagents, Distributor agrees to reimburse Seller
$100«00/hour with a daily minimum of 5 hours, plusreasonableand customary travel expenses at cost, for
any such on-site technical support
rnmplianng with Pmtocol. Distributor agrees to include the following language in any sales agreement
with dentist customers who purchase the EQUIPMENT or REAGENTS M Dentist agrees to strictly follow
Seller's written protocol and procedures, consistent with good dental practices, for safety and efficacy in
the use and/or application of the Reagents (the ''Procedures"), Only Dentist and Dentist's employees and
agents who receive training from Seller in the use and application of the Procedures* shall use the
Reagents with the Lasers for teeth whitening. Dentist agrees to allow for unannounced audits of the
protocol and procedures during customer's normal business hours. Should Dentist fail to strictly follow
the Procedures, Seller may give Dentist written notice thereof and a demand to cure. Should Dentist fail
to cure the deficiencies and/or failures identified by Seller after a reasonable opportunity to do so, Seller
may cease to sell Reagents to Dentist. Except with respect to compliance with the Procedures and
instructions for use and application of the Reagents, Dentist shall not be subject to control or supervision
by Seller regarding Dentist's business, including site location, hours of operation, general dental
techniques or procedures, personnel policies, accounting practices or advertising or promotional
campaigns/' Seller recognizes that Distributor may not be the party performing laser-aided tooth
whitening. Seller agrees to provide technical support as defined in the Dental Lease or Purchase
Agreement, on a fee basis, to the offending dentist/customer of the Distributor to remedy the situation.
Furthermore, if Offending Dentist fails to remedy the situation, Seller has the right to demand removal of
the EQUIPMENT from the Offending Dentist's possession by the Distributor. Should removal be
necessary, Distributor has the right to locate new Dentist, have the Dentist trained by Seller at no expense
to Seller, and have the EQUIPMENT installed in Dentist's office by Seller at no expense to Seller. And
such event resets the KIT consumption criteria for that EQUIPMENT PACKAGE.
limited Warranty.
(a) Tgrrrfl ftf Limited Warranty. Seller hereby warrants that the Reagents, when properly applied with
the Equipment consistent with good dental practices and the strict following of Seller's written
protocol & Procedures, arc suitable for increasing the whiteness value of human teeth. Seller also
warrants the Equipment in accordance with the existing warranty policy of the seller.
(b) Disclaimer- Seller recognizes that individual whitening results will vary from person to person.
Seller docs not warrant any results received from application of the Reagents, in any way. ALL
OTHER WARRANTEES, WHETHER EXPRESSED OR IMPLIED, INCLUDING, WITHOUT
LIMITATION,
IMPLIED
WARRANTIES
OF
NONINFRINGEMENT,
AND
MERCHANTABILITY ARE DISCLAIMED AND EXCLUDED. The Reagents and results
received therefrom are accepted by Distributor and its Customer as is.
(c) Limitation on Liability and Allocation of Risk. In the event of any material breach of the limited
warranty set forth in Section 3(a) above, Seller's liability is limited to either return of the purchase
price of the Reagents utilized in the particular procedure at issue or replacement of the quantity of
Reagent utilized in the particular procedure at issue. Seller shall not in any case be liable for any
special, incidental consequential, indirect or punitive damages even if Seller has been advised of the
possibility of such damages. Seller is not responsible for lost profits or revenues. This Agreement
defines a mutually agreed-upon allocation of risk.
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8.

Prnpgrtv RiffhM and

ConadmtMhy.

(a) Ppypgrtv Riyhte. The Reagents, the Procedures, the process for applying the Reagents, data,
information, and all enhancements to the Reagents* the Procedures, or the process for applying the
Reagents hereafter developed and all copies thereof are proprietary to Seller and title thereto remains
in Seller. All applicable rights to patents, copyrights, trademarks, service marks and trade secrets in
the Reagents, the Procedures, the process for applying the Reagents and all enhancements thereto are
and will remain in Seller.
(b) Pffflfldentifllitv. Except as expressly set forth in the second to last sentence of this paragraph,
Distributor shall not during the Non-Competition Period (as hereafter defined) or thereafter sell,
transfer, publish, disclose, display or otherwise make available the Reagents, the Procedures, and the
process for applying the Reagents or copies or any written description thereof to others. Distributor
agrees to use reasonable controls to protect the confidential nature of the Reagents, the Procedures,
the process for applying the Reagents and related materials furnished hereunder consistent with the
manner in which it protects its own most confidential business and technical information. Such
controls shall include, witfxnit limitation, maintaining the Reagents, the process for applying the
Reagents and related confidential materials in a secured manner and in in area accessible only to
employees of Distributor who have a need to use the Reagents, the Procedures, the process for
applying the Reagents and such materials. Distributor shall inform every such employee of the
proprietary and confidential nature of the Reagents, the Procedures, the process for applying the
Reagents and related materials. Distributor shall not give other persons access to the Reagents, the
Procedures, the process for applying the Reagents or any confidential materials without the advanced
written consent of Seller. In the event such consent is given, Distributor shall require such other
persons to first agree to abide by the restrictions of this Agreement. This paragraph shall not,
however, prohibit Distributor or its Customer from making any disclosure to patients, insurance
companies, or other persons to the extent only that such disclosure is necessary for the normally
intended use of the Reagents and the Procedures in a dental practice and office. Any other
exceptions to this paragraph must first be authorized in writing by Seller.
9.

Npfl-Compttitipn*

Distributor shall not at any time, when Distributor is purchasing Reagents from Seller or using
Reagents with the Lasers for teeth whitening (the "Non-Competition Period") and for a period of two
(2) years after the end of the Non-Competition Period use competitive reagents or chemical
compositions which can be used or activated with laser energy for teeth whitening, directly or
indirectly, or in any capacity, Distributor shall not during the Non-Competition Period and for a
period of two (2) years after the end of the Non-Competition Period, make a material investment
whether in the form of equity or debt, or own any interest, directly or indirectly, in any business
which competes with Seller in any market for chemicals or reagents which are substantially similar
to the Reagents, the prooess for applying reagents or chemical compositions which arc substantially
similar to the Reagents and which can be used or activated with laser energy for teeth whitening or
any related material.
Nothing contained herein shall prohibit Distributor from utilizing any other tooth whitening product,
procedure or technology available to Distributor from any third party or which becomes common and
accepted in the dental profession; provided, however, that such product, procedure or technology docs not
use the Reagents, the Procedures, the process for applying the Reagents, any related materials disclosed by
Seller under this Agreement or other reagents or chemical compositions which are substantially similar to
the Reagents and which are used or activated with laser energy. Distributor specifically agrees to include
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language similar to the foregoing in any agreement for resale of the EQUIPMENT or REAGENTS within
the MARKETING AREA.
10. InrirmBlflcatlaa
(a) Tn^gTrmifjcfttinn bv Seller. Seller hereby agrees to indemnify, defend and hold harmless Distributor,
and its affiliates and their respective successors, against any and all losses, damages, deficiencies or
liabilities resulting from any claims against Distributor or its affiliates or their respective successors
arising in connection with death, injury to persons, property damage or losses (whether based on
statute, negligence, breach of warranty, strict liability or other theory) caused by or resulting from,
directly or indirectly, the Reagents when properly used for their intended purposes.
(b) Indemnification bv Distributor. Distributor hereby agrees to defend, indemnify and hold harmless
Seller and its affiliates and their respective successors and assigns, against and in respect of:
(i)

any and all losses, damages, deficiencies or liabilities resulting from any and all failures by
Distributor to perform or otherwise fulfill any agreement or obligation hereunder; and

(ii) any and all losses, damages, deficiencies or liabilities.resulting from any claims against Seller
or its affiliates or their respective successors or assigns with respect to Distributor arising in
connection with death, injury to persons, property damage or losses (whether based on statute,
negligence, breach of warranty, strict liability or any other theory) resulting from, directly or
indirectly, Distributor's or its Dentist/Customer's failure to use or apply the Reagents consistent
with good dental practices and the Procedures.
11.

Professional Certification
The undersigned specifically agrees to operate each and every center through affiliation with dentists
licensed to practice in the MARKETING AREA, whose license shall remain in good standing during the
term of this Agreement

12.

Injunctive Relief.
Distributor recognizes and acknowledges that any use or disclosure of the Reagents, the process for
applying the Reagents or related confidential materials by Distributor in a manner inconsistent with the
provisions and terms of this Agreement may cause Seller irreparable harm for which remedies other than
injunctive relief may be inadequate, and Distributor agrees that in any request to a court of competent
jurisdiction by Seller for injunctive or other equitable relief seeking to restrain such use or disclosure,
Distributor will not urge that such remedy is not appropriate under the circumstances. This shall not
limit the other remedies to which Seller may be entitled.

13.

Trade Names dc Trademarks
Seller has not licensed to Distributor or its Dentist/Customer the use of any of its trade names,
trademarks, or service marks and Distributor agrees not to use such trade names, trademarks or service
marks in any publication, advertising or promotion without the advance written permission of Seller.
Notwithstanding the foregoing, during the term, the dentist/customer may advertise that it offers and/or
provides "BriteSMILE producta" and "BriteSMILE Laser Teeth Whitening" services. Distributor agrees
to submit any promotional materials designed by Distributor to BriteSMILE for review and approval
prior to publication or release.
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Geaerai Provisions.
(a) fl^yffrtifny IAW, This Agreement shall be governed I*1, by and enforced in accordance with the laws
of the state of Utah and of the United States of America, and 2**, the laws of the MARKETING
AREA.
(b) foftrg Agreement. This Agreement - (I) represents the entire agreement between the parties, (ii)
supersedes alt prior agreements, understandings, representations and warranties relating to the
subject matter of this Agreement, and (iii) may only be amended, canceled or rescinded by a writing
signed by both parties.
(c) Severability. If any provision in this Agreement is invalid or unenforceable, such provision shall be
construed, limited or, if necessary, severed to the extent necessary to eliminate such invalidity or
unenforceability, and the other provisions of this Agreement shall remain unaffected.
(d) Arbitration. The parties hereby agree to waive trial by jury or by judge and resolve any dispute
arising between the parties with the respect to matters set forth in this Exclusivity Agreement by
arbitration according to the rules then in effect of the American Arbitration Association. Each party
to the dispute shall be entitled to select one independent arbitrator. Those arbitrators selected shall
than select another independent arbitrator to hear the dispute. The decision of such independent
arbitrator shall be final and no trial dc novo shall be permitted. A judgment upon the award may be
entered in any court having jurisdiction over the parties.
(e) Attorney^ Fees. If either party hereto shall institute any court action or other court proceeding to
enforce or to interpret any term or provision here of, the prevailing party therein shall be entitled to
reimbursement of its reasonable attorneys * fees and court cost by the non-prevailing party,
(f) qonntraction. This Agreement represents the wording selected by the parties to define their
agreement and no rule of strict construction shall apply against either party. Whenever the contest
reasonably permits, the singular shall include the plural, the plural shall include the singular, and the
whole shall include any part thereof
to) Waiver. Any waiver of, or promise not to enforce, any right under this Agreement shall not be
enforceable unless evidence by a writing signed by the party making said waiver or promise.
Distributor:

By:
Title:

>^

4^f^

y^

Seller:^..—.

By:

-^_U~.*S*AL

Date4rt M IMffTitle ft/A.. nfjLf.J
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changes.
TABLE OF CONTENTS
IMPORTANT NOTICE
INTRODUCTION
Standard Arbitration Clause
Administrative Fees
Mediation
Large, Complex Cases
COMMERCIAL MEDIATION PROCEDURES
M-l. Agreement of Parties
M-2. Initiation of Mediation
M-3. Requests for Mediation
M-4. Appointment of the Mediator
M-5. Qualifications of the Mediator
M-6. Vacancies
M-7. Representation
M-8. Date, Time, and Place of Mediation
M-9. Identification of Matters in Dispute
M-10. Authority of the Mediator
M-ll. Privacy
M-12. Confidentiality
M-13. No Stenographic Record
M-l4. Termination of Mediation
M-l 5. Exclusion of Liability
M-l 6. Interpretation and Application of Procedures
M-l7. Expenses
ADMINISTRATIVE FEES
COMMERCIAL ARBITRATION RULES
R-l. Agreement of Parties
R-2. AAA and Delegation of Duties
R-3. National Roster of Arbitrators
R-4. Initiation under an Arbitration Provision in a Contract
R-5. Initiation under a Submission
R-6. Changes of Claim
R-7. Jurisdiction
R-8. Mediation
R-9. Administrative Conference
R-10. Fixing of Locale
R-l 1. Appointment from National Roster

1

R-12. Direct Appointment by a Party
R-13. Appointment of Chairperson by Party-Appointed Arbitrators or Parties
R-14. Nationality of Arbitrator
R-15. Number of Arbitrators
R-16. Disclosure
R-17. Disqualification of Arbitrator
R-18. Communication with Arbitrator
R-19. Vacancies
R-20. Preliminary Hearing
R-21. Exchange of Information
R-22. Date, Time, and Place of Hearing
R-23. Attendance at Hearings
R-24. Representation
R-25. Oaths
R-26. Stenographic Record
R-27. Interpreters
R-28. Postponements
R-29. Arbitration in the Absence of a Party or Representative
R-30. Conduct of Proceedings
R-31. Evidence
R-32. Evidence by Affidavit and Post-hearing Filing of Documents or Other Evidence
R-33. Inspection or Investigation
R-34. Interim Measures
R-35. Closing of Hearing
R-36. Reopening of Hearing
R-3 7. Waiver of Rules
R-3 8. Extensions of Time
R-39. Serving of Notice
R-40. Majority Decision
R-41. Time of Award
R-42. Form of Award
R-43. Scope of Award
R-44, Award upon Settlement
R-45. Delivery of Award to Parties
R-46. Modification of Award
R-47. Release of Documents for Judicial Proceedings
R-48. Applications to Court and Exclusion of Liability
R-49. Administrative Fees
R-50. Expenses
R-51. Neutral Arbitrator's Compensation
R-52. Deposits
R-53. Interpretation and Application of Rules
R-54. Suspension for Nonpayment
EXPEDITED PROCEDURES
E-l. Limitation on Extensions

2

E-2. Changes of Claim or Counterclaim
E-3. Serving of Notices
E-4. Appointment and Qualifications of Arbitrator
E-5. Exchange of Exhibits
E-6. Proceedings on Documents
E-7. Date, Time, and Place of Hearing
E-8. The Hearing
E-9. Time of Award
E-10. Arbitrator's Compensation
PROCEDURES FOR LARGE, COMPLEX COMMERCIAL DISPUTES
L-l. Administrative Conference
L-2. Arbitrators
L-3. Preliminary Hearing
L-4. Management of Proceedings
OPTIONAL RULES FOR EMERGENCY MEASURES OF PROTECTION
0-1. Applicability
0-2. Appointment of Emergency Arbitrator
0-3. Schedule
0-4. Interim Award
0-5. Constitution of the Panel
0-6. Security
0-7. Special Master
0-8. Costs
ADMINISTRATIVE FEES
Fees
Refund Schedule
Hearing Room Rental
IMPORTANT NOTICE
These rules and any amendment of them shall apply in the form in effect at the time the
administrative filing requirements are met for a demand for arbitration or submission agreement
received by the AAA. To ensure that you have the most current information, see our Web Site at
www.adr.org.
INTRODUCTION
Each year, many millions of business transactions take place. Occasionally, disagreements
develop over these business transactions. Many of these disputes are resolved by arbitration, the
voluntary submission of a dispute to an impartial person or persons for final and binding
determination. Arbitration has proven to be an effective way to resolve these disputes privately,
promptly, and economically.
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The American Arbitration Association (AAA), a not-for-profit, public service organization,
offers a broad range of dispute resolution services to business executives, attorneys, individuals,
trade associations, unions, management, consumers, families, communities, and all levels of
government. Services are available through AAA headquarters in New York and through offices
located in major cities throughout the United States. Hearings may be held at locations
convenient for the parties and are not limited to cities with AAA offices. In addition, the AAA
serves as a center for education and training, issues specialized publications, and conducts
research on all forms of out-of-court dispute settlement.
Standard Arbitration Clause
The parties can provide for arbitration of future disputes by inserting the following clause into
their contracts:
Any controversy or claim arising out of or relating to this contract, or the breach thereof shall
be settled by arbitration administered by the American Arbitration Association under its
Commercial Arbitration Rules, and judgment on the award rendered by the arbitrator (s) may be
entered in any court having jurisdiction thereof
Arbitration of existing disputes may be accomplished by use of the following:
We, the undersigned parties, hereby agree to submit to arbitration administered by the American
Arbitration Association under its Commercial Arbitration Rules the following controversy:
(describe briefly) We further agree that the above controversy be submitted to (one) (three)
arbitrator (s). We further agree that we will faithfully observe this agreement and the rules, that
we will abide by and perform any award rendered by the arbitrator(s), and that a judgment of
any court having jurisdiction may be entered on the award.
In transactions likely to require emergency interim relief, the parties may wish to add to their
clause the following language:
The parties also agree that the AAA Optional Rules for Emergency Measures of Protection shall
apply to the proceedings.
These Optional Rules may be found below.
The services of the AAA are generally concluded with the transmittal of the award. Although
there is voluntary compliance with the majority of awards, judgment on the award can be entered
in a court having appropriate jurisdiction if necessary.
Administrative Fees
The AAA charges a filing fee based on the amount of the claim or counterclaim. This fee
information, which is included with these rules, allows the parties to exercise control over their
administrative fees.
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The fees cover AAA administrative services; they do not cover arbitrator compensation or
expenses, if any, reporting services, or any post-award charges incurred by the parties in
enforcing the award.
Mediation
The parties might wish to submit their dispute to mediation prior to arbitration. In mediation, the
neutral mediator assists the parties in reaching a settlement but does not have the authority to
make a binding decision or award. Mediation is administered by the AAA in accordance with its
Commercial Mediation Procedures. There is no additional administrative fee where parties to a
pending arbitration attempt to mediate their dispute under the AAA's auspices.
If the parties want to adopt mediation as a part of their contractual dispute settlement procedure,
they can insert the following mediation clause into their contract in conjunction with a standard
arbitration provision:
If a dispute arises out of or relates to this contract, or the breach thereof and if the dispute
cannot be settled through negotiation, the parties agree first to try in good faith to settle the
dispute by mediation administered by the American Arbitration Association under its
Commercial Mediation Procedures before resorting to arbitration, litigation, or some other
dispute resolution procedure.
If the parties want to use a mediator to resolve an existing dispute, they can enter into the
following submission:
The parties hereby submit the following dispute to mediation administered by the American
Arbitration Association under its Commercial Mediation Procedures. (The clause may also
provide for the qualifications of the mediator(s), method of payment, locale of meetings, and any
other item of concern to the parties.)
Large, Complex Cases
Unless the parties agree otherwise, the procedures for Large, Complex Commercial Disputes,
which appear in this pamphlet, will be applied to all cases administered by the AAA under the
Commercial Arbitration Rules in which the disclosed claim or counterclaim of any party is at
least $500,000 exclusive of claimed interest, arbitration fees and costs.
The key features of these procedures include:
§ a highly qualified, trained Roster of Neutrals;
§ a mandatory preliminary hearing with the arbitrators, which may be conducted by
teleconference;
§ broad arbitrator authority to order and control discovery, including depositions;
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§ presumption that hearings will proceed on a consecutive or block basis.
COMMERCIAL MEDIATION PROCEDURES
M-l. Agreement of Parties
Whenever, by stipulation or in their contract, the parties have provided for mediation or
conciliation of existing or future disputes under the auspices of the American Arbitration
Association (AAA) or under these procedures, they shall be deemed to have made these
procedures, as amended and in effect as of the date of the submission of the dispute, a part of
their agreement.
M-2. Initiation of Mediation
Any party or parties to a dispute may initiate mediation by filing with the AAA a submission to
mediation or a written request for mediation pursuant to these procedures, together with the $325
nonrefundable case set-up fee. Where there is no submission to mediation or contract providing
for mediation, a party may request the AAA to invite another party to join in a submission to
mediation. Upon receipt of such a request, the .AAA will contact the other parties involved in the
dispute and attempt to obtain a submission to mediation.
M-3. Requests for Mediation
A request for mediation shall contain a brief statement of the nature of the dispute and the names,
addresses, and telephone numbers of all parties to the dispute and those who will represent them,
if any, in the mediation. The initiating party shall simultaneously file two copies of the request
with the AAA and one copy with every other party to the dispute.
M-4. Appointment of the Mediator
Upon receipt of a request for mediation, the AAA will appoint a qualified mediator to serve.
Normally, a single mediator will be appointed unless the parties agree otherwise or the AAA
determines otherwise. If the agreement of the parties names a mediator or specifies a method of
appointing a mediator, that designation or method shall be followed.
M-5. Qualifications of the Mediator
No person shall serve as a mediator in any dispute in which that person has any financial or
personal interest in the result of the mediation, except by the written consent of all parties. Prior
to accepting an appointment, the prospective mediator shall disclose any circumstance likely to
create a presumption of bias or prevent a prompt meeting with the parties. Upon receipt of such
information, the AAA shall either replace the mediator or immediately communicate the
information to the parties for their comments. In the event that the parties disagree as to whether
the mediator shall serve, the AAA will appoint another mediator. The AAA is authorized to
appoint another mediator if the appointed mediator is unable to serve promptly.
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M-6. Vacancies
If any mediator shall become unwilling or unable to serve, the AAA will appoint another
mediator, unless the parties agree otherwise.
M-7. Representation
Any party may be represented by persons of the party's choice. The names and addresses of such
persons shall be communicated in writing to all parties and to the AAA.
M-8. Date, Time, and Place of Mediation
The mediator shall fix the date and the time of each mediation session. The mediation shall be
held at the appropriate regional office of the AAA, or at any other convenient location agreeable
to the mediator and the parties, as the mediator shall determine.
M-9. Identification of Matters in Dispute
At least ten days prior to the first scheduled mediation session, each party shall provide the
mediator with a brief memorandum setting forth its position with regard to the issues that need to
be resolved. At the discretion of the mediator, such memoranda may be mutually exchanged by
the parties.
At the first session, the parties will be expected to produce all information reasonably required
for the mediator to understand the issues presented.
The mediator may require any party to supplement such information.
M-l 0. Authority of the Mediator
The mediator does not have the authority to impose a settlement on the parties but will attempt to
help them reach a satisfactory resolution of their dispute. The mediator is authorized to conduct
joint and separate meetings with the parties and to make oral and written recommendations for
settlement.
Whenever necessary, the mediator may also obtain expert advice concerning technical aspects of
the dispute, provided that the parties agree and assume the expenses of obtaining such advice.
Arrangements for obtaining such advice shall be made by the mediator or the parties, as the
mediator shall determine.
The mediator is authorized to end the mediation whenever, in the judgment of the mediator,
further efforts at mediation would not contribute to a resolution of the dispute between the
parties.
M-ll. Privacy
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Mediation sessions are private. The parties and their representatives may attend mediation
sessions. Other persons may attend only with the permission of the parties and with the consent
of the mediator.
M-12. Confidentiality
Confidential information disclosed to a mediator by the parties or by witnesses in the course of
the mediation shall not be divulged by the mediator. All records, reports, or other documents
received by a mediator while serving in that capacity shall be confidential.
The mediator shall not be compelled to divulge such records or to testify in regard to the
mediation in any adversary proceeding or judicial forum.
The parties shall maintain the confidentiality of the mediation and shall not rely on, or introduce
as evidence in any arbitral, judicial, or other proceeding:
(a) views expressed or suggestions made by another party with respect to a possible settlement of
the dispute;
(b) admissions made by another party in the course of the mediation proceedings;
(c) proposals made or views expressed by the mediator; or
(d) the fact that another party had or had not indicated willingness to accept a proposal for
settlement made by the mediator.
M-13. No Stenographic Record
There shall be no stenographic record of the mediation process.
M-14. Termination of Mediation
The mediation shall be terminated:
(a) by the execution of a settlement agreement by the parties;
(b) by a written declaration of the mediator to the effect that further efforts at mediation are no
longer worthwhile; or
(c) by a written declaration of a party or parties to the effect that the mediation proceedings are
terminated.
M-15. Exclusion of Liability
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Neither the AAA nor any mediator is a necessary party injudicial proceedings relating to the
mediation. Neither the AAA nor any mediator shall be liable to any party for any act or omission
in connection with any mediation conducted under these procedures.
M-16. Interpretation and Application of Procedures
The mediator shall interpret and apply these procedures insofar as they relate to the mediator's
duties and responsibilities. All other procedures shall be interpreted and applied by the AAA.
M-17. Expenses
The expenses of witnesses for either side shall be paid by the party producing such witnesses. All
other expenses of the mediation, including required traveling and other expenses of the mediator
and representatives of the AAA, and the expenses of any witness and the cost of any proofs or
expert advice produced at the direct request of the mediator, shall be borne equally by the parties
unless they agree otherwise.
ADMINISTRATIVE FEES
The nonrefundable case set-up fee is $325 per party. In addition, the parties are responsible for
compensating the mediator at his or her published rate, for conference and study time (hourly or
per diem).
All expenses are generally borne equally by the parties. The parties may adjust this arrangement
by agreement.
Before the commencement of the mediation, the AAA shall estimate anticipated total expenses.
Each party shall pay its portion of that amount as per the agreed upon arrangement. When the
mediation has terminated, the AAA shall render an accounting and return any unexpended
balance to the parties.
COMMERCIAL ARBITRATION RULES
R-l. Agreement of Parties*+
(a) The parties shall be deemed to have made these rules a part of their arbitration agreement
whenever they have provided for arbitration by the American Arbitration Association
(hereinafter AAA) under its Commercial Arbitration Rules or for arbitration by the AAA of a
domestic commercial dispute without specifying particular rules. These rules and any
amendment of them shall apply in the form in effect at the time the administrative requirements
are met for a demand for arbitration or submission agreement received by the AAA. The parties,
by written agreement, may vary the procedures set forth in these rules. After appointment of the
arbitrator, such modifications may be made only with the consent of the arbitrator.
(b) Unless the parties or the AAA determines otherwise, the Expedited Procedures shall apply in
any case in which no disclosed claim or counterclaim exceeds $75,000, exclusive of interest and
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arbitration fees and costs. Parties may also agree to use these procedures in larger cases. Unless
the parties agree otherwise, these procedures will not apply in cases involving more than two
parties. The Expedited Procedures shall be applied as described in Sections E-l through E-10 of
these rules, in addition to any other portion of these rules that is not in conflict with the
Expedited Procedures.
(c) Unless the parties agree otherwise, the Procedures for Large, Complex Commercial Disputes
shall apply to all cases in which the disclosed claim or counterclaim of any party is at least
$500,000, exclusive of claimed interest, arbitration fees and costs. Parties may also agree to use
the Procedures in cases involving claims or counterclaims under $500,000, or in nonmonetary
cases. The Procedures for Large, Complex Commercial Disputes shall be applied as described in
Sections L-l through L-4 of these rules, in addition to any other portion of these rules that is not
in conflict with the Procedures for Large, Complex Commercial Disputes.
(d) All other cases shall be administered in accordance with Sections R-l through R-54 of these
rules.
* The AAA applies the Supplementary Procedures for Consumer-Related Disputes to arbitration
clauses in agreements between individual consumers and businesses where the business has a
standardized, systematic application of arbitration clauses with customers and where the terms
and conditions of the purchase of standardized, consumable goods or services are nonnegotiable
or primarily non-negotiable in most or all of its terms, conditions, features, or choices. The
product or service must be for personal or household use. The AAA will have the discretion to
apply or not to apply the Supplementary Procedures and the parties will be able to bring any
disputes concerning the application or non-application to the attention of the arbitrator.
Consumers are not prohibited from seeking relief in a small claims court for disputes or claims
within the scope of its jurisdiction, even in consumer arbitration cases filed by the business.
+ A dispute arising out of an employer promulgated plan will be administered under the AAA's
National Rules for the Resolution of Employment Disputes.
R-2. AAA and Delegation of Duties
When parties agree to arbitrate under these rules, or when they provide for arbitration by the
AAA and an arbitration is initiated under these rules, they thereby authorize the AAA to
administer the arbitration. The authority and duties of the AAA are prescribed in the agreement
of the parties and in these rules, and may be carried out through such of the AAA's
representatives as it may direct. The AAA may, in its discretion, assign the administration of an
arbitration to any of its offices.
R-3. National Roster of Arbitrators
The AAA shall establish and maintain a National Roster of Commercial Arbitrators ("National
Roster") and shall appoint arbitrators as provided in these rules. The term "arbitrator" in these
rules refers to the arbitration panel, constituted for a particular case, whether composed of one or
more arbitrators, or to an individual arbitrator, as the context requires.
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R-4. Initiation under an Arbitration Provision in a Contract
(a) Arbitration under an arbitration provision in a contract shall be initiated in the following
manner:
(i) The initiating party (the "claimant") shall, within the time period, if any, specified in the
contract(s), give to the other party (the "respondent") written notice of its intention to arbitrate
(the "demand"), which demand shall contain a statement setting forth the nature of the dispute,
the names and addresses of all other parties, the amount involved, if any, the remedy sought, and
the hearing locale requested.
(ii) The claimant shall file at any office of the AAA two copies of the demand and two copies of
the arbitration provisions of the contract, together with the appropriate filing fee as provided in
the schedule included with these rules.
(iii) The AAA shall confirm notice of such filing to the parties.
(b) A respondent may file an answering statement in duplicate with the AAA within 15 days
after confirmation of notice of filing of the demand is sent by the AAA. The respondent shall, at
the time of any such filing, send a copy of the answering statement to the claimant. If a
counterclaim is asserted, it shall contain a statement setting forth the nature of the counterclaim,
the amount involved, if any, and the remedy sought. If a counterclaim is made, the party making
the counterclaim shall forward to the AAA with the answering statement the appropriate fee
provided in the schedule included with these rules.
(c) If no answering statement is filed within the stated time, respondent will be deemed to deny
the claim. Failure to file an answering statement shall not operate to delay the arbitration.
(d) When filing any statement pursuant to this section, the parties are encouraged to provide
descriptions of their claims in sufficient detail to make the circumstances of the dispute clear to
the arbitrator.
R-5. Initiation under a Submission
Parties to any existing dispute may commence an arbitration under these rules by filing at any
office of the AAA two copies of a written submission to arbitrate under these rules, signed by the
parties. It shall contain a statement of the nature of the dispute, the names and addresses of all
parties, any claims and counterclaims, the amount involved, if any, the remedy sought, and the
hearing locale requested, together with the appropriate filing fee as provided in the schedule
included with these rules. Unless the parties state otherwise in the submission, all claims and
counterclaims will be deemed to be denied by the other party.
R-6. Changes of Claim
After filing of a claim, if either party desires to make any new or different claim or counterclaim,
it shall be made in writing and filed with the AAA. The party asserting such a claim or
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counterclaim shall provide a copy to the other party, who shall have 15 days from the date of
such transmission within which to file an answering statement with the AAA. After the arbitrator
is appointed, however, no new or different claim may be submitted except with the arbitrator's
consent.
R-7. Jurisdiction
(a) The arbitrator shall have the power to rule on his or her own jurisdiction, including any
objections with respect to the existence, scope or validity of the arbitration agreement.
(b) The arbitrator shall have the power to determine the existence or validity of a contract of
which an arbitration clause forms a part. Such an arbitration clause shall be treated as an
agreement independent of the other terms of the contract. A decision by the arbitrator that the
contract is null and void shall not for that reason alone render invalid the arbitration clause.
(c) A party must object to the jurisdiction of the arbitrator or to the arbitrability of a claim or
counterclaim no later than the filing of the answering statement to the claim or counterclaim that
gives rise to the objection. The arbitrator may rule on such objections as a preliminary matter or
as part of the final award.
R-8. Mediation
At any stage of the proceedings, the parties may agree to conduct a mediation conference under
the Commercial Mediation Procedures in order to facilitate settlement. The mediator shall not be
an arbitrator appointed to the case. Where the parties to a pending arbitration agree to mediate
under the AAA's rules, no additional administrative fee is required to initiate the mediation.
R-9. Administrative Conference
At the request of any party or upon the AAA's own initiative, the AAA may conduct an
administrative conference, in person or by telephone, with the parties and/or their
representatives. The conference may address such issues as arbitrator selection, potential
mediation of the dispute, potential exchange of information, a timetable for hearings and any
other administrative matters.
R-10. Fixing of Locale
The parties may mutually agree on the locale where the arbitration is to be held. If any party
requests that the hearing be held in a specific locale and the other party files no objection thereto
within 15 days after notice of the request has been sent to it by the AAA, the locale shall be the
one requested. If a party objects to the locale requested by the other party, the AAA shall have
the power to determine the locale, and its decision shall be final and binding.
R-ll. Appointment from National Roster
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If the parties have not appointed an arbitrator and have not provided any other method of
appointment, the arbitrator shall be appointed in the following manner:
(a) Immediately after the filing of the submission or the answering statement or the expiration of
the time within which the answering statement is to be filed, the AAA shall send simultaneously
to each party to the dispute an identical list of 10 (unless the AAA decides that a different
number is appropriate) names of persons chosen from the National Roster. The parties are
encouraged to agree to an arbitrator from the submitted list and to advise the AAA of their
agreement.
(b) If the parties are unable to agree upon an arbitrator, each party to the dispute shall have 15
days from the transmittal date in which to strike names objected to, number the remaining names
in order of preference, and return the list to the AAA. If a party does not return the list within the
time specified, all persons named therein shall be deemed acceptable. From among the persons
who have been approved on both lists, and in accordance with the designated order of mutual
preference, the AAA shall invite the acceptance of an arbitrator to serve. If the parties fail to
agree on any of the persons named, or if acceptable arbitrators are unable to act, or if for any
other reason the appointment cannot be made from the submitted lists, the AAA shall have the
power to make the appointment from among other members of the National Roster without the
submission of additional lists.
(c) Unless the parties agree otherwise when there are two or more claimants or two or more
respondents, the AAA may appoint all the arbitrators.
R-12. Direct Appointment by a Party
(a) If the agreement of the parties names an arbitrator or specifies a method of appointing an
arbitrator, that designation or method shall be followed. The notice of appointment, with the
name and address of the arbitrator, shall be filed with the AAA by the appointing party. Upon the
request of any appointing party, the AAA shall submit a list of members of the National Roster
from which the party may, if it so desires, make the appointment.
(b) Where the parties have agreed that each party is to name one arbitrator, the arbitrators so
named must meet the standards of Section R-17 with respect to impartiality and independence
unless the parties have specifically agreed pursuant to Section R-17(a) that the party-appointed
arbitrators are to be non-neutral and need not meet those standards.
(c) If the agreement specifies a period of time within which an arbitrator shall be appointed and
any party fails to make the appointment within that period, the AAA shall make the appointment.
(d) If no period of time is specified in the agreement, the AAA shall notify the party to make the
appointment. If within 15 days after such notice has been sent, an arbitrator has not been
appointed by a party, the AAA shall make the appointment.
R-13. Appointment of Chairperson by Party-Appointed Arbitrators or Parties
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(a) If, pursuant to Section R-12, either the parties have directly appointed arbitrators, or the
arbitrators have been appointed by the AAA, and the parties have authorized them to appoint a
chairperson within a specified time and no appointment is made within that time or any agreed
extension, the AAA may appoint the chairperson.
(b) If no period of time is specified for appointment of the chairperson and the party-appointed
arbitrators or the parties do not make the appointment within 15 days from the date of the
appointment of the last party-appointed arbitrator, the AAA may appoint the chairperson.
(c) If the parties have agreed that their party-appointed arbitrators shall appoint the chairperson
from the National Roster, the AAA shall furnish to the party-appointed arbitrators, in the manner
provided in Section R-l 1, a list selected from the National Roster, and the appointment of the
chairperson shall be made as provided in that Section.
R-14. Nationality of Arbitrator
Where the parties are nationals of different countries, the AAA, at the request of any party or on
its own initiative, may appoint as arbitrator a national of a country other than that of any of the
parties. The request must be made before the time set for the appointment of the arbitrator as
agreed by the parties or set by these rules.
R-l 5. Number of Arbitrators
If the arbitration agreement does not specify the number of arbitrators, the dispute shall be heard
and determined by one arbitrator, unless the AAA, in its discretion, directs that three arbitrators
be appointed. A party may request three arbitrators in the demand or answer, which request the
AAA will consider in exercising its discretion regarding the number of arbitrators appointed to
the dispute.
R-16. Disclosure
(a) Any person appointed or to be appointed as an arbitrator shall disclose to the AAA any
circumstance likely to give rise to justifiable doubt as to the arbitrator's impartiality or
independence, including any bias or any financial or personal interest in the result of the
arbitration or any past or present relationship with the parties or their representatives. Such
obligation shall remain in effect throughout the arbitration.
(b) Upon receipt of such information from the arbitrator or another source, the AAA shall
communicate the information to the parties and, if it deems it appropriate to do so, to the
arbitrator and others.
(c) In order to encourage disclosure by arbitrators, disclosure of information pursuant to this
Section R-16 is not to be construed as an indication that the arbitrator considers that the disclosed
circumstance is likely to affect impartiality or independence.
R-l 7. Disqualification of Arbitrator
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(a) Any arbitrator shall be impartial and independent and shall perform his or her duties with
diligence and in good faith, and shall be subject to disqualification for
(i) partiality or lack of independence,
(ii) inability or refusal to perform his or her duties with diligence and in good faith, and
(iii) any grounds for disqualification provided by applicable law. The parties may agree in
writing, however, that arbitrators directly appointed by a party pursuant to Section R-12 shall be
nonneutral, in which case such arbitrators need not be impartial or independent and shall not be
subject to disqualification for partiality or lack of independence.
(b) Upon objection of a party to the continued service of an arbitrator, or on its own initiative, the
AAA shall determine whether the arbitrator should be disqualified under the grounds set out
above, and shall inform the parties of its decision, which decision shall be conclusive.
R-18. Communication with Arbitrator
(a) No party and no one acting on behalf of any party shall communicate ex parte with an
arbitrator or a candidate for arbitrator concerning the arbitration, except that a party, or someone
acting on behalf of a party, may communicate ex parte with a candidate for direct appointment
pursuant to Section R-12 in order to advise the candidate of the general nature of the controversy
and of the anticipated proceedings and to discuss the candidate's qualifications, availability, or
independence in relation to the parties or to discuss the suitability of candidates for selection as a
third arbitrator where the parties or party-designated arbitrators are to participate in that
selection.
(b) Section R-18(a) does not apply to arbitrators directly appointed by the parties who, pursuant
to Section R-17(a), the parties have agreed in writing are non-neutral. Where the parties have so
agreed under Section R-17(a), the AAA shall as an administrative practice suggest to the parties
that they agree further that Section R-18(a) should nonetheless apply prospectively.
R-19. Vacancies
(a) If for any reason an arbitrator is unable to perform the duties of the office, the AAA may, on
proof satisfactory to it, declare the office vacant. Vacancies shall be filled in accordance with the
applicable provisions of these rules.
(b) In the event of a vacancy in a panel of neutral arbitrators after the hearings have commenced,
the remaining arbitrator or arbitrators may continue with the hearing and determination of the
controversy, unless the parties agree otherwise.
(c) In the event of the appointment of a substitute arbitrator, the panel of arbitrators shall
determine in its sole discretion whether it is necessary to repeat all or part of any prior hearings.
R-20. Preliminary Hearing
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(a) At the request of any party or at the discretion of the arbitrator or the AAA, the arbitrator may
schedule as soon as practicable a preliminary hearing with the parties and/or their
representatives. The preliminary hearing may be conducted by telephone at the arbitrator's
discretion.
(b) During the preliminary hearing, the parties and the arbitrator should discuss the future
conduct of the case, including clarification of the issues and claims, a schedule for the hearings
and any other preliminary matters.
R-21. Exchange of Information
(a) At the request of any party or at the discretion of the arbitrator, consistent with the expedited
nature of arbitration, the arbitrator may direct
i) the production of documents and other information, and
ii) the identification of any witnesses to be called.
(b) At least five business days prior to the hearing, the parties shall exchange copies of all
exhibits they intend to submit at the hearing.
(c) The arbitrator is authorized to resolve any disputes concerning the exchange of information.
R-22, Date, Time, and Place of Hearing
The arbitrator shall set the date, time, and place for each hearing. The parties shall respond to
requests for hearing dates in a timely manner, be cooperative in scheduling the earliest
practicable date, and adhere to the established hearing schedule. The AAA shall send a notice of
hearing to the parties at least 10 days in advance of the hearing date, unless otherwise agreed by
the parties.
R-23. Attendance at Hearings
The arbitrator and the AAA shall maintain the privacy of the hearings unless the law provides to
the contrary. Any person having a direct interest in the arbitration is entitled to attend hearings.
The arbitrator shall otherwise have the power to require the exclusion of any witness, other than
a party or other essential person, during the testimony of any other witness. It shall be
discretionary with the arbitrator to determine the propriety of the attendance of any other person
other than a party and its representatives.
R-24. Representation
Any party may be represented by counsel or other authorized representative. A party intending to
be so represented shall notify the other party and the AAA of the name and address of the
representative at least three days prior to the date set for the hearing at which that person is first
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to appear. When such a representative initiates an arbitration or responds for a party, notice is
deemed to have been given.
R-25. Oaths
Before proceeding with the first hearing, each arbitrator may take an oath of office and, if
required by law, shall do so. The arbitrator may require witnesses to testify under oath
administered by any duly qualified person and, if it is required by law or requested by any party,
shall do so.
R-26. Stenographic Record
Any party desiring a stenographic record shall make arrangements directly with a stenographer
and shall notify the other parties of these arrangements at least three days in advance of the
hearing. The requesting party or parties shall pay the cost of the record. If the transcript is agreed
by the parties, or determined by the arbitrator to be the official record of the proceeding, it must
be provided to the arbitrator and made available to the other parties for inspection, at a date,
time, and place determined by the arbitrator.
R-27. Interpreters
Any party wishing an interpreter shall make all arrangements directly with the interpreter and
shall assume the costs of the service.
R-28. Postponements
The arbitrator may postpone any hearing upon agreement of the parties, upon request of a party
for good cause shown, or upon the arbitrator's own initiative.
R-29. Arbitration in the Absence of a Party or Representative
Unless the law provides to the contrary, the arbitration may proceed in the absence of any party
or representative who, after due notice, fails to be present or fails to obtain a postponement. An
award shall not be made solely on the default of a party. The arbitrator shall require the party
who is present to submit such evidence as the arbitrator may require for the making of an award.
R-30. Conduct of Proceedings
(a) The claimant shall present evidence to support its claim. The respondent shall then present
evidence to support its defense. Witnesses for each party shall also submit to questions from the
arbitrator and the adverse party. The arbitrator has the discretion to vary this procedure, provided
that the parties are treated with equality and that each party has the right to be heard and is given
a fair opportunity to present its case.
(b) The arbitrator, exercising his or her discretion, shall conduct the proceedings with a view to
expediting the resolution of the dispute and may direct the order of proof, bifurcate proceedings
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and direct the parties to focus their presentations on issues the decision of which could dispose of
all or part of the case.
(c) The parties may agree to waive oral hearings in any case.
R-31. Evidence
(a) The parties may offer such evidence as is relevant and material to the dispute and shall
produce such evidence as the arbitrator may deem necessary to an understanding and
determination of the dispute. Conformity to legal rules of evidence shall not be necessary. All
evidence shall be taken in the presence of all of the arbitrators and all of the parties, except
where any of the parties is absent, in default or has waived the right to be present.
(b) The arbitrator shall determine the admissibility, relevance, and materiality of the evidence
offered and may exclude evidence deemed by the arbitrator to be cumulative or irrelevant.
(c) The arbitrator shall take into account applicable principles of legal privilege, such as those
involving the confidentiality of communications between a lawyer and client.
(d) An arbitrator or other person authorized by law to subpoena witnesses or documents may do
so upon the request of any party or independently.
R-32. Evidence by Affidavit and Post-hearing Filing of Documents or Other Evidence
(a) The arbitrator may receive and consider the evidence of witnesses by declaration or affidavit,
but shall give it only such weight as the arbitrator deems it entitled to after consideration of any
objection made to its admission.
(b) If the parties agree or the arbitrator directs that documents or other evidence be submitted to
the arbitrator after the hearing, the documents or other evidence shall be filed with the AAA for
transmission to the arbitrator. All parties shall be afforded an opportunity to examine and
respond to such documents or other evidence.
R-33. Inspection or Investigation
An arbitrator finding it necessary to make an inspection or investigation in connection with the
arbitration shall direct the AAA to so advise the parties. The arbitrator shall set the date and time
and the AAA shall notify the parties. Any party who so desires may be present at such an
inspection or investigation. In the event that one or all parties are not present at the inspection or
investigation, the arbitrator shall make an oral or written report to the parties and afford them an
opportunity to comment.
R-34. Interim Measures**
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(a) The arbitrator may take whatever interim measures he or she deems necessary, including
injunctive relief and measures for the protection or conservation of property and disposition of
perishable goods.
(b) Such interim measures may take the form of an interim award, and the arbitrator may require
security for the costs of such measures.
(c) A request for interim measures addressed by a party to a judicial authority shall not be
deemed incompatible with the agreement to arbitrate or a waiver of the right to arbitrate.
** The Optional Rules may be found below.
R-35. Closing of Hearing
The arbitrator shall specifically inquire of all parties whether they have any further proofs to
offer or witnesses to be heard. Upon receiving negative replies or if satisfied that the record is
complete, the arbitrator shall declare the hearing closed. If briefs are to be filed, the hearing shall
b e declared closed as of the final date set by the arbitrator for the receipt of briefs. If documents
are to be filed as provided in Section R-32 and the date set for their receipt is later than that set
for the receipt of briefs, the later date shall be the closing date of the hearing. The time limit
within which the arbitrator is required to make the award shall commence, in the absence of
other agreements by the parties, upon the closing of the hearing.
R-36. Reopening of Hearing
The hearing may be reopened on the arbitrator's initiative, or upon application of a party, at any
time before the award is made. If reopening the hearing would prevent the making of the award
within the specific time agreed on by the parties in the contract(s) out of which the controversy
has arisen, the matter may not be reopened unless the parties agree on an extension of time.
When no specific date is fixed in the contract, the arbitrator may reopen the hearing and shall
have 30 days from the closing of the reopened hearing within which to make an award.
R-37. Waiver of Rules
Any party who proceeds with the arbitration after knowledge that any provision or requirement
of these rules has not been complied with and who fails to state an objection in writing shall be
deemed to have waived the right to object.
R-38. Extensions of Time
The parties may modify any period of time by mutual agreement. The AAA or the arbitrator may
for good cause extend any period of time established by these rules, except the time for making
the award. The AAA shall notify the parties of any extension.
R-39. Serving of Notice

19

(a) Any papers, notices, or process necessary or proper for the initiation or continuation of an
arbitration under these rules, for any court action in connection therewith, or for the entry of
judgment on any award made under these rules may be served on a party by mail addressed to
the party, or its representative at the last known address or by personal service, in or outside the
state where the arbitration is to be held, provided that reasonable opportunity to be heard with
regard to the dispute is or has been granted to the party.
(b) The AAA, the arbitrator and the parties may also use overnight delivery or electronic
facsimile transmission (fax), to give the notices required by these rules. Where all parties and the
arbitrator agree, notices may be transmitted by electronic mail (E-mail), or other methods of
communication.
(c) Unless otherwise instructed by the AAA or by the arbitrator, any documents submitted by any
party to the AAA or to the arbitrator shall simultaneously be provided to the other party or
parties to the arbitration.
R-40. Majority Decision
When the panel consists of more than one arbitrator, unless required by law or by the arbitration
agreement, a majority of the arbitrators must make all decisions.
R-41. Time of Award
The award shall be made promptly by the arbitrator and, unless otherwise agreed by the parties
or specified by law, no later than 30 days from the date of closing the hearing, or, if oral hearings
have been waived, from the date of the AAA's transmittal of the final statements and proofs to
the arbitrator.
R-42. Form of Award
(a) Any award shall be in writing and signed by a majority of the arbitrators. It shall be executed
in the manner required by law.
(b) The arbitrator need not render a reasoned award unless the parties request such an award in
writing prior to appointment of the arbitrator or unless the arbitrator determines that a reasoned
award is appropriate.
R-43. Scope of Award
(a) The arbitrator may grant any remedy or relief that the arbitrator deems just and equitable and
within the scope of the agreement of the parties, including, but not limited to, specific
performance of a contract.
(b) In addition to a final award, the arbitrator may make other decisions, including interim,
interlocutory, or partial rulings, orders, and awards. In any interim, interlocutory, or partial
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award, the arbitrator may assess and apportion the fees, expenses, and compensation related to
such award as the arbitrator determines is appropriate.
(c) In the final award, the arbitrator shall assess the fees, expenses, and compensation provided in
Sections R-49, R-50, and R-51. The arbitrator may apportion such fees, expenses, and
compensation among the parties in such amounts as the arbitrator determines is appropriate.
(d) The award of the arbitrator(s) may include:
(i) interest at such rate and from such date as the arbitrator(s) may deem appropriate; and
(ii) an award of attorneys' fees if all parties have requested such an award or it is authorized by
law or their arbitration agreement.
R-44. Award upon Settlement
If the parties settle their dispute during the course of the arbitration and if the parties so request,
the arbitrator may set forth the terms of the settlement in a "consent award." A consent award
must include an allocation of arbitration costs, including administrative fees and expenses as well
as arbitrator fees and expenses.
R-45. Delivery of Award to Parties
Parties shall accept as notice and delivery of the award the placing of the award or a true copy
thereof in the mail addressed to the parties or their representatives at the last known addresses,
personal or electronic service of the award, or the filing of the award in any other manner that is
permitted by law.
R-46. Modification of Award
Within 20 days after the transmittal of an award, any party, upon notice to the other parties, may
request the arbitrator, through the AAA, to correct any clerical, typographical, or computational
errors in the award. The arbitrator is not empowered to redetermine the merits of any claim
already decided. The other parties shall be given 10 days to respond to the request. The arbitrator
shall dispose of the request within 20 days after transmittal by the AAA to the arbitrator of the
request and any response thereto.
R-47. Release of Documents for Judicial Proceedings
The AAA shall, upon the written request of a party, furnish to the party, at the party's expense,
certified copies of any papers in the AAA's possession that may be required injudicial
proceedings relating to the arbitration.
R-48. Applications to Court and Exclusion of Liability
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(a) No judicial proceeding by a party relating to the subject matter of the arbitration shall be
deemed a waiver of the party's right to arbitrate.
(b) Neither the AAA nor any arbitrator in a proceeding under these rules is a necessary or proper
party injudicial proceedings relating to the arbitration.
(c) Parties to an arbitration under these rules shall be deemed to have consented that judgment
upon the arbitration award may be entered in any federal or state court having jurisdiction
thereof.
(d) Parties to an arbitration under these rules shall be deemed to have consented that neither the
AAA nor any arbitrator shall be liable to any party in any action for damages or injunctive relief
for any act or omission in connection with any arbitration under these rules.
R-49. Administrative Fees
As a not-for-profit organization, the AAA shall prescribe an initial filing fee and a case service
fee to compensate it for the cost of providing administrative services. The fees in effect when the
fee or charge is incurred shall be applicable. The filing fee shall be advanced by the party or
parties making a claim or counterclaim, subject to final apportionment by the arbitrator in the
award. The AAA may, in the event of extreme hardship on the part of any party, defer or reduce
the administrative fees.
R-50. Expenses
The expenses of witnesses for either side shall be paid by the party producing such witnesses. All
other expenses of the arbitration, including required travel and other expenses of the arbitrator,
AAA representatives, and any witness and the cost of any proof produced at the direct request of
the arbitrator, shall be borne equally by the parties, unless they agree otherwise or unless the
arbitrator in the award assesses such expenses or any part thereof against any specified party or
parties.
R-51. Neutral Arbitrator's Compensation
(a) Arbitrators shall be compensated at a rate consistent with the arbitrator's stated rate of
compensation.
(b) If there is disagreement concerning the terms of compensation, an appropriate rate shall be
established with the arbitrator by the AAA and confirmed to the parties.
(c) Any arrangement for the compensation of a neutral arbitrator shall be made through the AAA
and not directly between the parties and the arbitrator.
R-52. Deposits

22

The AAA may require the parties to deposit in advance of any hearings such sums of money as it
deems necessary to cover the expense of the arbitration, including the arbitrator's fee, if any, and
shall render an accounting to the parties and return any unexpended balance at the conclusion of
the case.
R-53. Interpretation and Application of Rules
The arbitrator shall interpret and apply these rules insofar as they relate to the arbitrator's powers
and duties. When there is more than one arbitrator and a difference arises among them
concerning the meaning or application of these rules, it shall be decided by a majority vote. If
that is not possible, either an arbitrator or a party may refer the question to the AAA for final
decision. All other rules shall be interpreted and applied by the AAA.
R-54. Suspension for Nonpayment
If arbitrator compensation or administrative charges have not been paid in full, the AAA may so
inform the parties in order that one of them may advance the required payment. If such payments
are not made, the arbitrator may order the suspension or termination of the proceedings. If no
arbitrator has yet been appointed, the AAA may suspend the proceedings.
EXPEDITED PROCEDURES
E-l. Limitation on Extensions
Except in extraordinary circumstances, the AAA or the arbitrator may grant a party no more than
one seven-day extension of time to respond to the demand for arbitration or counterclaim as
provided in Section R-4.
E-2. Changes of Claim or Counterclaim
A claim or counterclaim may be increased in amount, or a new or different claim or counterclaim
added, upon the agreement of the other party, or the consent of the arbitrator. After the arbitrator
is appointed, however, no new or different claim or counterclaim may be submitted except with
the arbitrator's consent. If an increased claim or counterclaim exceeds $75,000, the case will be
administered under the regular procedures unless all parties and the arbitrator agree that the case
may continue to be processed under the Expedited Procedures.
E-3. Serving of Notices
In addition to notice provided by Section R-39(b), the parties shall also accept notice by
telephone. Telephonic notices by the AAA shall subsequently be confirmed in writing to the
parties. Should there be a failure to confirm in writing any such oral notice, the proceeding shall
nevertheless be valid if notice has, in fact, been given by telephone.
E-4. Appointment and Qualifications of Arbitrator
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(a) The AAA shall simultaneously submit to each party an identical list of five proposed
arbitrators drawn from its National Roster from which one arbitrator shall be appointed.
(b) The parties are encouraged to agree to an arbitrator from this list and to advise the AAA of
their agreement. If the parties are unable to agree upon an arbitrator, each party may strike two
names from the list and return it to the AAA within seven days from the date of the AAA's
mailing to the parties. If for any reason the appointment of an arbitrator cannot be made from the
list, the AAA may make the appointment from other members of the panel without the
submission of additional lists.
(c) The parties will be given notice by the AAA of the appointment of the arbitrator, who shall
be subject to disqualification for the reasons specified in Section R-17. The parties shall notify
the AAA within seven days of any objection to the arbitrator appointed. Any such objection shall
be for cause and shall be confirmed in writing to the AAA with a copy to the other party or
parties.
E-5. Exchange of Exhibits
At least two business days prior to the hearing, the parties shall exchange copies of all exhibits
they intend to submit at the hearing. The arbitrator shall resolve disputes concerning the
exchange of exhibits.
E-6. Proceedings on Documents
Where no party's claim exceeds $10,000, exclusive of interest and arbitration costs, and other
cases in which the parties agree, the dispute shall be resolved by submission of documents,
unless any party requests an oral hearing, or the arbitrator determines that an oral hearing is
necessary. The arbitrator shall establish a fair and equitable procedure for the submission of
documents.
E-7. Date, Time, and Place of Hearing
In cases in which a hearing is to be held, the arbitrator shall set the date, time, and place of the
hearing, to be scheduled to take place within 30 days of confirmation of the arbitrator's
appointment. The AAA will notify the parties in advance of the hearing date.
E-8. The Hearing
(a) Generally, the hearing shall not exceed one day. Each party shall have equal opportunity to
submit its proofs and complete its case. The arbitrator shall determine the order of the hearing,
and may require further submission of documents within two days after the hearing. For good
cause shown, the arbitrator may schedule additional hearings within seven business days after the
initial day of hearings.
(b) Generally, there will be no stenographic record. Any party desiring a stenographic record
may arrange for one pursuant to the provisions of Section R-26.
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E-9. Time of Award
Unless otherwise agreed by the parties, the award shall be rendered not later than 14 days from
the date of the closing of the hearing or, if oral hearings have been waived, from the date of the
AAA's transmittal of the final statements and proofs to the arbitrator.
E-10. Arbitrator's Compensation
Arbitrators will receive compensation at a rate to be suggested by the AAA regional office.
PROCEDURES FOR LARGE, COMPLEX COMMERCIAL DISPUTES
L-l. Administrative Conference
Prior to the dissemination of a list of potential arbitrators, the AAA shall, unless the parties agree
otherwise, conduct an administrative conference with the parties and/or their attorneys or other
representatives by conference call. The conference will take place within 14 days after the
commencement of the arbitration. In the event the parties are unable to agree on a mutually
acceptable time for the conference, the AAA may contact the parties individually to discuss the
issues contemplated herein. Such administrative conference shall be conducted for the following
purposes and for such additional purposes as the parties or the AAA may deem appropriate:
(a) to obtain additional information about the nature and magnitude of the dispute and the
anticipated length of hearing and scheduling;
(b) to discuss the views of the parties about the technical and other qualifications of the
arbitrators;
(c) to obtain conflicts statements from the parties; and
(d) to consider, with the parties, whether mediation or other non-adjudicative methods of dispute
resolution might be appropriate.
L-2. Arbitrators
(a) Large, Complex Commercial Cases shall be heard and determined by either one or three
arbitrators, as may be agreed upon by the parties. If the parties are unable to agree upon the
number of arbitrators and a claim or counterclaim involves at least $1,000,000, then three
arbitrator(s) shall hear and determine the case. If the parties are unable to agree on the number of
arbitrators and each claim and counterclaim is less than $1,000,000, then one arbitrator shall hear
and determine the case.
(b) The AAA shall appoint arbitrator(s) as agreed by the parties. If they are unable to agree on a
method of appointment, the AAA shall appoint arbitrators from the Large, Complex Commercial
Case Panel, in the manner provided in the Regular Commercial Arbitration Rules. Absent
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agreement of the parties, the arbitrator(s) shall not have served as the mediator in the mediation
phase of the instant proceeding.
L-3. Preliminary Hearing
As promptly as practicable after the selection of the arbitrator(s), a preliminary hearing shall be
held among the parties and/or their attorneys or other representatives and the arbitrator(s). Unless
the parties agree otherwise, the preliminary hearing will be conducted by telephone conference
call rather than in person. At the preliminary hearing the matters to be considered shall include,
without limitation:
(a) service of a detailed statement of claims, damages and defenses, a statement of the issues
asserted by each party and positions with respect thereto, and any legal authorities the parties
may wish to bring to the attention of the arbitrator(s);
(b) stipulations to uncontested facts;
(c) the extent to which discovery shall be conducted;
(d) exchange and premarking of those documents which each party believes may be offered at
the hearing;
(e) the identification and availability of witnesses, including experts, and such matters with
respect to witnesses including their biographies and expected testimony as may be appropriate;
(f) whether, and the extent to which, any sworn statements and/or depositions may be introduced;
(g) the extent to which hearings will proceed on consecutive days;
(h) whether a stenographic or other official record of the proceedings shall be maintained;
(i) the possibility of utilizing mediation or other non-adjudicative methods of dispute resolution;
and
(j) the procedure for the issuance of subpoenas.
By agreement of the parties and/or order of the arbitrator(s), the pre-hearing activities and the
hearing procedures that will govern the arbitration will be memorialized in a Scheduling and
Procedure Order.
L-4. Management of Proceedings
(a) Arbitrator(s) shall take such steps as they may deem necessary or desirable to avoid delay and
to achieve a just, speedy and cost-effective resolution of Large, Complex Commercial Cases.
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(b) Parties shall cooperate in the exchange of documents, exhibits and information within such
party's control if the arbitrator(s) consider such production to be consistent with the goal of
achieving a just, speedy and cost-effective resolution of a Large, Complex Commercial Case.
(c) The parties may conduct such discovery as may be agreed to by all the parties provided,
however, that the arbitrator(s) may place such limitations on the conduct of such discovery as the
arbitrator(s) shall deem appropriate. If the parties cannot agree on production of documents and
other information, the arbitrator(s), consistent with the expedited nature of arbitration, may
establish the extent of the discovery.
(d) At the discretion of the arbitrator(s), upon good cause shown and consistent with the
expedited nature of arbitration, the arbitrator(s) may order depositions of, or the propounding of
interrogatories to, such persons who may possess information determined by the arbitrator(s) to
be necessary to determination of the matter.
(e) The parties shall exchange copies of all exhibits they intend to submit at the hearing 10
business days prior to the hearing unless the arbitrator(s) determine otherwise.
(f) The exchange of information pursuant to this rule, as agreed by the parties and/or directed by
the arbitrator(s), shall be included within the Scheduling and Procedure Order.
(g) The arbitrator is authorized to resolve any disputes concerning the exchange of information.
(h) Generally hearings will be scheduled on consecutive days or in blocks of consecutive days in
order to maximize efficiency and minimize costs.
OPTIONAL RULES FOR EMERGENCY MEASURES OF PROTECTION
O-l. Applicability
Where parties by special agreement or in their arbitration clause have adopted these rules for
emergency measures of protection, a party in need of emergency relief prior to the constitution of
the panel shall notify the AAA and all other parties in writing of the nature of the relief sought
and the reasons why such relief is required on an emergency basis. The application shall also set
forth the reasons why the party is entitled to such relief. Such notice may be given by facsimile
transmission, or other reliable means, but must include a statement certifying that all other
parties have been notified or an explanation of the steps taken in good faith to notify other
parties.
0-2. Appointment of Emergency Arbitrator
Within one business day of receipt of notice as provided in Section O-l, the AAA shall appoint a
single emergency arbitrator from a special AAA panel of emergency arbitrators designated to
rule on emergency applications. The emergency arbitrator shall immediately disclose any
circumstance likely, on the basis of the facts disclosed in the application, to affect such
arbitrator's impartiality or independence. Any challenge to the appointment of the emergency
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arbitrator must be made within one business day of the communication by the AAA to the parties
of the appointment of the emergency arbitrator and the circumstances disclosed.
0-3. Schedule
The emergency arbitrator shall as soon as possible, but in any event within two business days of
appointment, establish a schedule for consideration of the application for emergency relief. Such
schedule shall provide a reasonable opportunity to all parties to be heard, but may provide for
proceeding by telephone conference or on written submissions as alternatives to a formal
hearing.
0-4. Interim Award
If after consideration the emergency arbitrator is satisfied that the party seeking the emergency
relief has shown that immediate and irreparable loss or damage will result in the absence of
emergency relief, and that such party is entitled to such relief, the emergency arbitrator may
enter an interim award granting the relief and stating the reasons therefore.
0-5. Constitution of the Panel
Any application to modify an interim award of emergency relief must be based on changed
circumstances and may be made to the emergency arbitrator until the panel is constituted;
thereafter such a request shall be addressed to the panel. The emergency arbitrator shall have no
further power to act after the panel is constituted unless the parties agree that the emergency
arbitrator is named as a member of the panel.
0-6. Security
Any interim award of emergency relief may be conditioned on provision by the party seeking
such relief of appropriate security.
0-7. Special Master
A request for interim measures addressed by a party to a judicial authority shall not be deemed
incompatible with the agreement to arbitrate or a waiver of the right to arbitrate. If the AAA is
directed by a judicial authority to nominate a special master to consider and report on an
application for emergency relief, the AAA shall proceed as provided in Section 0-1 of this
article and the references to the emergency arbitrator shall be read to mean the special master,
except that the special master shall issue a report rather than an interim award.
0-8. Costs
The costs associated with applications for emergency relief shall initially be apportioned by the
emergency arbitrator or special master, subject to the power of the panel to determine finally the
apportionment of such costs.
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ADMINISTRATIVE FEES
The administrative fees of the AAA are based on the amount of the claim or counterclaim.
Arbitrator compensation is not included in this schedule. Unless the parties agree otherwise,
arbitrator compensation and administrative fees are subject to allocation by the arbitrator in the
award.
In an effort to make arbitration costs reasonable for consumers, the AAA has a separate fee
schedule for consumer-related disputes. Please refer to Section C-8 of the Supplementary
Procedures for Consumer-Related Disputes when filing a consumer-related claim.
The AAA applies the Supplementary Procedures for Consumer-Related Disputes to arbitration
clauses in agreements between individual consumers and businesses where the business has a
standardized, systematic application of arbitration clauses with customers and where the terms
and conditions of the purchase of standardized, consumable goods or services are non-negotiable
or primarily non-negotiable in most or all of its terms, conditions, features, or choices. The
product or service must be for personal or household use. The AAA will have the discretion to
apply or not to apply the Supplementary Procedures and the parties will be able to bring any
disputes concerning the application or non-application to the attention of the arbitrator.
Consumers are not prohibited from seeking relief in a small claims court for disputes or claims
within the scope of its jurisdiction, even in consumer arbitration cases filed by the business.
Fees
An initial filing fee is payable in full by a filing party when a claim, counterclaim or additional
claim is filed. A case service fee will be incurred for all cases that proceed to their first hearing.
This fee will be payable in advance at the time that the first hearing is scheduled. This fee will be
refunded at the conclusion of the case if no hearings have occurred. However, if the Association
is not notified at least 24 hours before the time of the scheduled hearing, the case service fee will
remain due and will not be refunded.
These fees will be billed in accordance with the following schedule:
Amount of Claim
Above $0 to $10,000
Above $10,000 to $75,000
Above $75,000 to
$150,000
Above $150,000 to
$300,000
Above $300,000 to
$500,000
Above $500,000 to

Initial Filing
Fee
$500
$750
$1,500

Fee
$200
$300
"$750

$2,750

Sl^io"

$4,250

$1,750

$6,000

$2,500
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;$ 1,000,000
Above $1,000,000 to
$5,000,000
Above $5,000,000 to
$10,000,000
Above $10,000,000
Nonmonetary Claims**

$8,000

$3,250

$10,000

$4,000

$3,250

$1,250

Fee Schedule for Claims in Excess of $10 Million .
The following is the fee schedule for use in disputes involving claims in excess of $10 million. If
you have any questions, please consult your local AAA office or case management center.
Claim Size

(Fee

$ 10 million and above Base fee of $ 12,500
iplus.01%ofthe
jamount of claim above
'$10 million.
Filing fees capped at
$65,000

Case Service
Fee
$6,000

** This fee is applicable only when a claim or counterclaim is not for a monetary amount. Where
a monetary claim amount is not known, parties will be required to state a range of claims or be
subject to the highest possible filing fee.
Fees are subject to increase if the amount of a claim or counterclaim is modified after the initial
filing date. Fees are subject to decrease if the amount of a claim or counterclaim is modified
before the first hearing.
The minimum fees for any case having three or more arbitrators are $2,750 for the filing fee,
plus a $1,250 case service fee. Expedited Procedures are applied in any case where no disclosed
claim or counterclaim exceeds $75,000, exclusive of interest and arbitration costs.
Parties on cases held in abeyance for one year by agreement, will be assessed an annual
abeyance fee of $300. If a party refuses to pay the assessed fee, the other party or parties may
pay the entire fee on behalf of all parties, otherwise the matter will be closed.
Refund Schedule
The AAA offers a refund schedule on filing fees. For cases with claims up to $75,000, a
minimum filing fee of $300 will not be refunded. For all other cases, a minimum fee of $500 will
not be refunded. Subject to the minimum fee requirements, refunds will be calculated as follows:
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•

100% of the filing fee, above the minimum fee, will be refunded if the case is settled or withdrawn within five calendar
days of filing.

•

50% of the filing fee, in any case with filing fees in excess of $500, will be refunded if the case is settled or withdrawn
between six and 30 calendar days of filing. Where the filing fee is $500, the refund will be $200.

•

25% of the filing fee will be refunded if the case is settled or withdrawn between 31 and 60 calendar days of filing.

No refund will be made once an arbitrator has been appointed (this includes one arbitrator on a
three-arbitrator panel). No refunds will be granted on awarded cases.
Note: the date of receipt of the demand for arbitration with the AAA will be used to calculate
refunds of filing fees for both claims and counterclaims.
Hearing Room Rental
The fees described above do not cover the rental of hearing rooms, which are available on a
rental basis. Check with the AAA for availability and rates.
AAA235
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